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This report aims to provide an insight into the current dynamics of UK public M&A activity in the first half of 2017 and 
what we can expect to see in the rest of the year.

LexisNexis Market Tracker has conducted research to examine current market trends in respect of UK public M&A 
deals announced in the first half of 2017. We reviewed a total of 52 transactions that were subject to the Takeover Code 
(the Code): 27 firm offers (14 for Main Market companies, 13 for AIM companies), 25 possible offers1 (14 for Main Market 
companies and 11 for AIM companies), 6 formal sale processes (3 for Main Market companies and 3 for AIM companies) 
and one strategic review (AIM company) which were announced between 1 January 2017 and 30 June 2017.

The percentages included in this report have been rounded up or down to whole numbers, as appropriate.  References 
to ‘Rules’ are references to the Rules of the City Code on Takeovers and Mergers (the Code).

The final date for inclusion of developments in this report is 30 June 2017.  Reference has been made to deal 
developments after this date if considered noteworthy. 

1. Comprising of 18 possible offers subject to a PUSU deadline, 6 formal sales process announcements and one commencement of offer period 
initiated by a target’s strategic review announcement confirming that it was exploring its options including a sale of the company.

Background and approach
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Executive summary

The number of firm offers announced in H1 2017 was 35% higher than the equivalent period in 2016 (H1 2017: 27, 
H1 2016: 20) but deal value has fallen by just under 22% (H1 2017: £19.5 billion, H1 2016: £24.94), despite the fact 
that we have seen an increase in the number of deals announced valued above £1 billion (H1 2017: 6 deals, H1 
2017: 2 deals).  Interestingly, the use of the offer structure to implement a takeover has increased so that there 
was almost an even split between the number of offers and schemes of arrangement announced.  However, 
we saw an increase in the number of hostile offers and mandatory offers which may account for the increase 
in the use of the offer structure.  Schemes remained the preferred structure on the larger deals with a scheme 
structure being used in 70% of the top 10 deals (by value)

Interestingly, in H1 2017 we have seen target boards recommend an offer even where the financial terms 
of the offer were otherwise than ‘fair and reasonable’ and we have also seen target shareholders vocalising 
their opinions on deals which have on occasion resulted in an increased offer price or alternative forms of 
consideration being offered.

The first half of 2017 saw a continuance of a number of trends observed in recent years, amongst them the 
continued popularity of cash consideration and a predominance of non-UK bidders (although we note that the 
number of UK bidders has increased).  

We have seen deal activity in a number of different sectors in H1 2017, with no one sector in particular being 
targeted (unlike in H1 2016, which saw a strong interest in the technology, media & telecommunications (TMT) 
sector).  Firm offers were announced for targets operating in financial services (15%), professional services 
(15%), property (15%) and engineering and manufacturing (15%) sectors (among other sectors).  The first half of 
2017 also saw a trebling of deals featuring ‘mix and match’ facilities in relation to consideration and a decrease in 
the number of deals financed by debt funding (in whole or in part).

We expect that the continued political and economic uncertainties that have arisen as a result of impending 
Brexit (and a weakened Government following the 8 June snap general election), including what form the 
withdrawal from the European Union will take, and if and to what extent access to the Single Market and Customs 
Union will be maintained, will significantly impact UK public M&A activity in the second half of the year and future 
years to come. 

‘In many ways this is a perfect time for strategic opportunistic M&A activity. While some buyers may 
be pondering, mulling and dithering on the political outlook and domestic economic situation, others 
will see this as an opportunity to quickly get in and ‘seal the deal’ whilst there still is an abundance of 
cheap debt available from various sources.  Further, the current low level of volatility in equities would 
suggest increased buyout activity. However, whilst there has been a steady flow of public M&A activity, 
deal values are still relatively measured. The most recent Bank of England inflation report gives us 
some clues as to why this might be the case. The report notes that global GDP growth for H1 2017 is 
much stronger than the equivalent period last year, indicative of the recovery of investment growth. 
The near term outlook, however, largely remains unchanged as investors appear to have marked 
down UK growth prospects as a result of the EU referendum. Further, global economic power policy 
uncertainty (Bloom & Davis index) is above average levels - this degree of uncertainty is influencing a 
number of investors.’ 

Selina Sagayam, Head of UK Transactional Practice Development, Gibson Dunn
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Deal structure1

Structuring the deal to suit the 
circumstances

The first half of the year has seen a marked shift 
from trends from previous years in terms of deal 
structure: it appears that use of the scheme 
of arrangement structure has declined and 
use of the offer structure has increased.  Of 
the 27 firm offers announced in H1 2017, 52% 
(14) were structured as a scheme and 48% (13) 
were structured by way of an offer. In contrast, 
65% (13) of firm offers announced in H1 2016 
were structured as schemes and 35% (7) were 
structured as contractual offers.

There was much more of an even split between schemes and offers, 
but schemes remain the preferred structure on the larger deals

At an initial glance, it is possible to attribute the increase in H1 2017 in the usage of the contractual offer structure 
to the prohibition on the use of cancellation schemes of arrangement taking effect (ie, there has been some time 
lag following the introduction of the prohibition, but bidders now consider the advantages of an offer structure to 
outweigh the benefits of the transfer scheme structure).  However, the existence of hostile bids – there were 5 hostile 
offers made during H1 2017 – may provide a better explanation for the increase, given that although technically 
possible, there has never been a hostile bid implemented by a scheme.  There were 3 mandatory offers made in H1 
2017 (Hornby plc by Phoenix UK Fund Ltd (hostile), Waterman Group plc by CTI Engineering Co. Limited and Dragon-
Ukrainian Properties and Development plc by Dragon Capital Investments Limited), compared with only 1 in H1 2016 
(Tangent Communications plc by Portland Asset Management (UK) Limited).  Under the Code, an offeror requires 
Panel consent if it wishes to make a Rule 9 offer for an offeree by way of a scheme of arrangement and therefore Rule 
9 offers, generally are structured as offers. 

39%

61%
48%52%

Firm offers in H1 2017
Structure by number of deals

Offers

Schemes

14
1313

7

H1 2017 H1 2016

Firm offers by deal structure: H1 2017 v H1 2016

Schemes Offers
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Schemes of arrangement are popular amongst bidders for a number of reasons, including certainty of obtaining 100% 
control: a scheme, if approved by a majority in number representing 75% (in value) present and voting at the relevant 
meeting(s) and sanctioned by the court, will be binding on all a target’s shareholders, giving the bidder full control at an 
earlier stage than an offer, with no possibility of minority shareholdings.

‘When looking at the deal structure split between schemes and contractual offers we need to remind 
ourselves of the following: contractual offers are best suited to situations where there is greater deal 
certainty, less competitive tension and/or a board recommendation; and significant and substantive (in 
terms of identity but more importantly size of shareholding) undertakings or commitments in favour of the 
offer.  Schemes of arrangement on the other hand are ideal for complex, recommended mergers where 
there is less certainty on the level of shareholder support. Whilst the changes in shape and identity of 
shareholder registers of UK corporates have meant that contractual offers have not always been the best 
route in order to secure 100% control, they continue to be the most appropriate form of deal structure in 
competitive and hostile situations. This accounts for the change in split between schemes and offers in H1 
2017 which goes against the long-term trend of circa 60% plus of takeovers being structured as schemes 
of arrangement.’ 

Selina Sagayam, Head of UK Transactional Practice Development, Gibson Dunn

Deal size affects structure

In the first half of the year, as in the equivalent period in 2016, a scheme structure was generally used where the deal 
value was larger in size. 7 of the 10 largest deals firmly announced in H1 2017 were structured as schemes.  

Conversely, an offer structure tended to be used when the deal value was smaller in size: of the 10 smallest deals, 6 
were structured as offers and 4 were structured as schemes. However, proportionally, aggregate deal value of deals 
structured as an offer has increased three fold in H1 2017 when compared with H1 2016.

85%
95%

15%
5%

H1 2017 H1 2016

Firm offers by aggregate deal value:   
H1 2017 v H1 2016

Schemes Offers



M
arket Tracker Trend Report

Trends in U
K public M

&
A deals in  H

1 20
17

5

Despite a 35% increase on deal volume compared to H1 2016 (27 firm offers in H1 2017 v 20 firm offers in H1 2016), the 
aggregate value of deals firmly announced in the H1 2017 was £19.5 billion, down by just under 22% compared with the 
same period in 2016 (£24.94 billion). 

The financial services industry saw both the highest and the lowest value deals: the £3.8 billion offer for Aberdeen 
Asset Management plc by Standard Life plc being the highest and the £15.5 million offer for Panmure Gordon & Co. plc 
by QInvest LLC and Atlas Merchant Capital LLC being the lowest (the initial offer for Dragon-Ukrainian Properties and 
Development plc by Dragon Capital Investments Limited was lower, at £14.22 million, but the offer was increased on 27 
June 2017 to £16.4 million). The lowest value deal in H1 2016 was the competing offer for Tangent Communications plc 
by Writtle Holdings Limited, valued at £8.75 million. 

In H1 2016 the biggest deal was the £20.3 billion all-share merger of the London Stock Exchange Group plc and Deutsche 
Börse AG, which represented 81% of the aggregate deal value in H1 2016 (note this deal terminated — see further Deals 
in Focus: London Stock Exchange Group plc by Deutsche Börse AG in ‘Competition issues in deals’ in section 10: 
Regulatory and political issues).  Excluding this deal, the total deal value for H1 2016 was £4.63 billion.

Of the 27 firm offers announced in H1 2017, 6 (22%) had a deal value of over £1 billion compared to 2 (10%) in H1 2016. 
The average deal value for the period was £722 million compared with £1.25 billion in H1 2016 (note, however, excluding 
the LSE/Deutsche Börse deal, the average deal value for H1 2016 was £231.5 million). Accordingly, we have not seen 
any ‘mega’ deals in H1 2017 but we have seen a number of large deals, despite the current climate of both political and 
economic uncertainty following the Brexit vote and more recently the 8 June election result and resultant minority 
Conservative Government.

Continuing the trend from H1 2016, there were more firm offers announced for AIM targets compared with offers for 
those listed on the Main Market: 15 (56%) for AIM targets and 12 (44%) for Main Market targets (H1 2016: 12 (60%) for AIM 
targets and 8 (40%) for Main Market targets).

Deal value and volume2

‘I think we should be careful about assuming a downward trend in deal premiums and deal values. H1 2016 
was exceptional because of the LSE/Deutsche Börse “ultra- mega” merger and I think it is right in part to 
discount the deal when looking ahead at deal values. According to the Bank of England’s recent report, 
equities are at a high —  so bidders can expect to be paying full value. Shareholders are expecting their 
dues and it is not just the hedge or activist funds which are pushing for full value.’ 

Selina Sagayam, Head of UK Transactional Practice Development, Gibson Dunn

19.5

24.94

H1 2017 H1 2016

H1 2017 v H1 2016: Deal value (£ billions)
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Of the 10 largest deals, 9 were for Main Market companies, 7 were structured as schemes, 6 were made by UK bidders, 
2 were P2P deals and 2 were hostile bids. Deal value among the 10 largest deals ranged from £3.8 billion to £466 million.

Top 10 largest deals in H1 2017

Deal
Deal 

value
Deal 

structure
Industry sector 

(target)
Consideration 

structure
Bidder 

nationality

Market for 
target’s 
shares

Aberdeen Asset 
Management plc by 
Standard Life plc

£3.8 
billion

Scheme Financial services Shares only Scotland Main Market

Booker Group plc by 
Tesco plc

£3.7 
billion

Scheme
Retail & wholesale 

trade
Cash and 

shares
England & 

Wales
Main Market

Amec Foster Wheeler 
plc by John Wood 
Group plc

£2.2 
billion

Scheme
Engineering & 

manufacturing
Shares only Scotland Main Market

Berendsen plc by Elis SA
£2.17 

billion
Scheme

Professional 
services

Cash and 
shares

France Main Market

WS Atkins plc by SNC-
Lavalin Group Inc.

£2.1 
billion

Scheme
Engineering & 

manufacturing
Cash only Canada Main Market

Kennedy Wilson 
Europe Real Estate plc 
by Kennedy-Wilson 
Holdings, Inc.

£1.5 
billion

Scheme Property
Cash and 

shares
United 
States

Main Market

Market Tech Holdings 
Limited by LabTech 
Investments Ltd

£892.5 
million

Offer Property Cash only Guernsey Main Market

Shawbrook Group plc 
by Pollen Street Capital 
Limited and BC Partners 
LLP—hostile offer 

£868 
million

Offer Banking & finance Cash only
England & 

Wales
Main Market

Exova Group plc by 
Element Materials 
Technology Group 
Limited

£620.3 
million

Scheme
Professional 

services
Cash only

England & 
Wales

Main Market

Touchstone Innovations 
plc by IP Group plc—
hostile offer

£466 
million

Offer Financial services Shares only
England & 

Wales
AIM
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Firm offers
Bidders showed a greater willingness to make unsolicited 
offers in H1 2017 unlike in H1 2016 where no hostile offers 
were made. 

Recommended
Of the 27 firm offers announced in H1 2017, 21 (78%) began 
with a recommendation. In one recommended offer 
(Panmure Gordon & Co. plc by QInvest LLC and Atlas 
Merchant Capital LLC), the cash consideration offer was 
recommended only, with the financial advisers being 
unable to advise the independent directors of the target 
board whether or not the terms of the Bidco unlisted 
share alternative were fair and reasonable. Accordingly, 
the independent directors were not able to form an 
opinion on whether the terms of the unlisted securities 
alternative were fair and reasonable and therefore could 
not recommend whether or not the target shareholders 
should elect for the unlisted securities alternative.  For 
the purposes of this report, we have noted this as an 
offer ‘recommended’ by the board, but there was in fact 
a split (recommendation in relation to the cash offer and 
no definitive recommendation for the unlisted securities 
alternative).

No definitive opinion
One firm offer received no definitive recommendation: 
Dragon-Ukrainian Properties and Development plc by 
Dragon Capital Investments Limited.

Hostile offers

5 firm offers (19%) were hostile in nature. 4 (80%) of the 
hostile firm offers announced in H1 2017 were for AIM 
companies and varied in size from £15.8 million and £466 
million. 1 (20%) hostile offer was announced in relation 
to a Main Market company for £842.4 million (increased 
to £868 million). 2 (40%) hostile offers featured shares 
only consideration (Touchstone Innovations plc by IP 
Group plc and Gemfields plc by Pallinghurst Limited),  2 
(40%) hostile offers (Hornby plc by Phoenix UK Ltd and 
Shawbrook Group plc by Pollen Street Capital Limited 
and BC Partners LLP) offered cash only consideration 
while 1 (10%) hostile offer (InterQuest Group plc 

by Chisbridge Limited) offered cash and loan note 
alternative consideration.

H1 2017 saw a competing recommended offer for 
Gemfields plc by Fosun Gold (which lapsed after 
the hostile offer by Pallinghurst became wholly 
unconditional).  Gemfields’ independent committee of 
the board recommended the competing offer by Fosun 
Gold even though it considered that financial terms 
of the offer were not ‘fair and reasonable’.  Rather, the 
committee recommended the Fosun Gold offer because 
it believed that the certain cash exit on offer made the 
offer materially more attractive than the unsolicited 
all-share nil-premium offer from Pallinghurst and that 
the Fosun Gold offer was at an 18.2% premium to the 
implied value of the Pallinghurst offer. The independent 
committee further highlighted its belief that the 
Pallinghurst offer would dilute Gemfields shareholders 
with inferior assets that offered exposure to more volatile 
commodities and with less attractive prospects.

This is a rare example of a target board recommending 
an offer even though it considers the financial terms to 
be otherwise than ‘fair and reasonable’.  Although Fosun 
Gold’s offer was not ‘fair and reasonable’, the terms of 
its offer were preferable to those offered by Pallinghurst. 
Other instances where a target board has recommended 
that shareholders accept an offer which the target board 
considers the offeror to have undervalued the target is 
where the offer has become unconditional in all respects 
(eg, Shawbrook Group plc by Pollen Street Capital Limited 
and BC Partners LLP).

Target response: recommended or hostile?3

The Gemfields case is an acute and illustrative example of the nuanced and many stranded elements 
that go behind the recommendation by a board as to whether to accept an offer in contrast to the narrow 
opinion as to whether the financial terms only are considered to be fair and reasonable. 

Selina Sagayam, Head of UK Transactional Practice Development, Gibson Dunn

19%

3%

78%

H1 2017: Target responses to firm offers

Hostile

No definitive
recommendation

Recommended
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Drafting Examples
Gemfields plc by Fosun Gold Holding Limited (lapsed)
Target board recommendation despite offer not being 
fair and reasonable
‘The Independent Committee of Gemfields, who have been 
so advised by J.P. Morgan Cazenove as to the financial terms 
of the Fosun Offer, consider that the financial terms of the 
Fosun Offer are not fair and reasonable. In providing its advice, 
J.P. Morgan Cazenove has taken into account the commercial 
assessments of the Independent Committee.

Notwithstanding the above, the Independent Committee are 
of the belief that the certain cash exit on offer from Fosun 
Gold is materially more attractive than the unsolicited all-
share nil-premium offer from Pallinghurst Resources Limited 
(“Pallinghurst”) announced on 19 May 2017 (the “Unsolicited 
Pallinghurst Offer”), and would note that the Fosun Offer is at a 
18.2 per cent. premium to the implied value of the Unsolicited 
Pallinghurst Offer. The Independent Committee also reiterate 
their belief that the Unsolicited Pallinghurst Offer would 
dilute Gemfields shareholders with inferior assets that offer 
exposure to more volatile commodities and with less attractive 
prospects.

… Consequently, given the challenges that the Unsolicited 
Pallinghurst Offer poses to the independent future of the 
Company, and given the derisory nature of the Unsolicited 
Pallinghurst Offer, the Independent Committee intend to 
recommend that shareholders accept the Fosun Offer so 
as to secure a relatively more attractive outcome for their 
investment, as the Independent Committee, Ian Harebottle 
(Chief Executive Officer of Gemfields) and Janet Boyce (Chief 
Financial Officer of Gemfields) have irrevocably undertaken to 

do in respect of their own shares (representing approximately 
0.08 per cent. of the issued ordinary share capital of 
Gemfields) and/or, as applicable, share options (representing 
approximately 1.61 per cent. of the issued ordinary share capital 
of Gemfields on a fully diluted basis), absent a higher offer for 
Gemfields emerging.’

Shawbrook Group plc by Pollen Street Capital Limited 
and BC Partners LLP — Target board recommendation 
following offer becoming unconditional
‘The Independent Directors continue to believe that the Final 
Offer undervalues Shawbrook and its prospects. However, the 
Independent Directors also recognise that, in the event the 
Final Offer is declared wholly unconditional, Marlin Bidco will 
have obtained a very significant level of control of Shawbrook. 
This level of control will enable Marlin Bidco to implement 
its stated intention to procure that Shawbrook applies to 
the UK Listing Authority for the cancellation of its listing on 
the Official List and to the London Stock Exchange for the 
cancellation of its admission to trading. Consequently, it is 
likely that Shawbrook shareholders who do not accept the Final 
Offer could, as a result, own a minority interest in an unlisted 
company. This would significantly reduce the liquidity of 
Shawbrook Shares.

Accordingly, the Independent Directors, who have been so 
advised by BofA Merrill Lynch and Goldman Sachs

International, now recommend that shareholders accept the 
Final Offer, as the Independent Directors will now be doing in 
respect of their own beneficial shareholdings.’
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Possible offers

As with firm offers, the first half of 2017 has seen a number of possible offers being rejected by the target’s board.  The 
usual reason for rejecting an offer is that the target has been undervalued but we saw one possible offer (possible 
offer for FIH Group plc by Dolphin Fund Limited) being rejected for political reasons (see Deals in focus: FIH Group 
plc, below). 

Of the 10 possible offers which progressed to a firm offer in the first half of 2017, 6 (60%) were initially met with no 
definitive response and 4 (40%) were initially rejected.  All 6 possible offers which were initially met with no definitive 
response became recommended at the firm offer stage.  Of the 4 possible offers that were initially rejected, 1 (25%) 
became recommended at the firm offer stage and the remaining 3 (75%) remained hostile.

Of the 8 possible offers which terminated in H1 2017, 5 (63%) were rejected by the target board.  In the remaining 3 
(37%), the target board gave no definitive response.  

FIH Group plc by The Rowland Purpose Trust 2001 (lapsed)
Possible offer for FIH Group plc by Dolphin Fund Limited (terminated)

10 February 2017—Offer for FIH

The Rowland Purpose Trust 2001 (RPT) announces through its bid vehicle Staunton Holdings Limited (Staunton), a 
recommended all-cash offer for FIH, structured as a contractual offer.

15 March 2017—Possible competing offer by Dolphin

Bermuda-incorporated Dolphin Fund Limited (Dolphin) announces that it has written to FIH’s board requesting 
information to enable Dolphin to evaluate making a cash offer. This is a possible competing offer.

The ‘put up or shut up’ deadline was 17 April 2017.

16 March 2017—Revised acceptance condition

On the first closing date (16 March 2017), Staunton holds and receives acceptances in respect of 33.72% of FIH’s 
issued share capital.

In response to poor acceptance levels Staunton lowers acceptance condition threshold from not less than 90% of 
the FIH shares to which the offer relates to more than 50% of the voting rights normally exercisable at an FIH general 
meeting.

The closing date is extended to 5 April 2017.

20 March 2017—Politically charged rejection

FIH’s board announces that it is rejecting Dolphin’s possible offer approach, stating that:

 o the approach by Dolphin and its beneficial owner Eduardo Elsztain, an Argentinian citizen was causing 
‘consternation in the Falkland Islands’;

 o the prospect of Argentinian-related control of the Falkland Islands Company (FIC) a subsidiary of FIH with 
operations based solely in the Falkland Islands, in FIH’s view ‘seriously threatens to undermine the FIC business 
and interests of its employees’; and

 o the Falkland Islands Government (FIG) has the power to grant or withhold licences to own assets and land in the 
Falkland Islands, including the licences that FIC currently holds. FIG has stated that it is closely monitoring the 
situation and will scrutinise any proposed change of ownership for compliance with Falkland Islands Law

23 March 2017—Dolphin responds to rejection

Dolphin responds confirming that it had sought information from FIH under Rule 21.3 of the Code to help with its 
evaluation of FIH and reiterates its desire to enter into a constructive dialogue with FIH with a view to making an offer 
at a premium to Staunton’s offer.

Deals in Focus
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30 March 2017—No increase statement

Staunton announces that its offer is final and would not be increased.

31 March 2017—Dolphin considers increasing possible offer value 

Dolphin announces that it was considering making a possible cash offer at an 11% premium to the consideration value 
offered by Staunton.

FIH reiterates its rejection of Dolphin’s possible offer approach on 3 April 2017.

6 April 2017—The Rowland Purpose Trust 2001 offer lapses 

Staunton announces that on the extended closing date (5 April 2017), it held and had received acceptances in respect 
of 34.74% of FIH’s issued share capital.

As the revised acceptance condition was not satisfied the offer lapses, bringing the offer period to an end.

10 April 2017—Letter from the Falkland Islands Government 

FIH announces that it has received a letter from the Chief Executive of the FIG in the context of any change in the 
beneficial ownership of FIC, which read:

‘The Falkland Islands Government has been informed that you have received a proposal which may result in the 
transfer of the beneficial interest in your company. 

Your company is a ‘specified company’ for the purposes of the Land (Non-Residents) Ordinance 1999 Section 3. Upon 
any change of beneficial ownership, it is necessary for the Government of the Falkland Islands to consider whether 
the company should remain a ‘specified company’, which permits it to acquire land in the Falkland Islands without 
obtaining a licence. 

If Falkland Islands Company’s current ‘specified company’ status was considered to no longer be in the general 
interests of the country, you may lose this status, and would then require a licence from the government to obtain any 
qualifying interest in land. 

In the event there is a change in beneficial ownership, I request that you inform me as soon as reasonably practicable, 
to ensure that the Government can review the company’s ongoing status without delay.’

13 April 2017—Dolphin withdraws

Dolphin, noting FIG’s announcement, confirms that it had sought an extension to its PUSU deadline; however the 
Takeover Panel confirmed that no extension was possible without the consent of FIH. As a result, Dolphin confirms 
that it is no longer intending to make an offer for FIH, bringing the offer period to an end.
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Negative responses by shareholders to target board recommendations

In H1 2017, we have seen target shareholders vocalising their opinions on takeover transactions which have on occasion 
resulted in an increased offer price or alternate forms of consideration. 

Offer for Industrial Multi Property Trust plc by Hansteen Holdings plc

While the £25.23 million cash only offer for Industrial Multi Property Trust plc by Hansteen Holdings plc received a 
recommendation from the target’s board, the approach was not welcomed by all shareholders.  One significant 
minority shareholder of IMPT, Alpha Trust Limited (which held 18.7% of the share capital of IMPT and £10.3 million 
of IMPT’s unsecured subordinated debt), opposed the offer as in its view the offer failed to achieve maximum 
shareholder value.  It continued to voice its opposition throughout the offer period, for example, in response to IMPT’s 
financial year end results for 2016, Alpha stated that ‘the offer by Hansteen continues to grossly undervalue IMPT and 
[the board of Alpha] have resolved to reject the offer’.  Subsequently, Hansteen revised its offer upwards by 10%, to 
£27.75 million and it received irrevocable undertakings from Alpha and Antler Investment Holdings Limited (another 
significant minority shareholder) to sell their shares to Hansteen on or before 3 May 2017 so that they would no longer 
be shareholders of IMPT at its next general meeting.

Offer for Kennedy Wilson Europe Real Estate plc by Kennedy Wilson Holdings, Inc.

On 24 April 2017, the board of Kennedy Wilson Europe Real Estate plc (KWE) recommended the £1.5 billion proposed 
all share with Kennedy Wilson Holdings, Inc. (KW).  The consideration payable under the offer was for each KWE 
Scheme Share a KWE shareholder would receive 0.667 New KW Shares.

However, one of KWE’s largest shareholders voiced its concerns over the transaction.  On 2 May 2017, Soros Fund 
Management LLC as the investment manager of private investment fund Quantum Partners LP sent to the KWE board 
a letter regarding the proposed transaction and stated that it was disappointed with the terms of the transaction as 
well as its understanding of the process leading to the agreement:  

‘We agree that there is meaningful value that should be extracted from KWE and would welcome a sale if priced and 
structured appropriately.  

We urge the Board of Directors to hono[u]r their fiduciary duties and conduct a strategic review of all alternatives 
available to KWE, including a cash sale to unaffiliated third parties and an orderly liquidation of the Company over 
time.  A more robust strategic review has the potential to attract additional value-enhancing offers and thus allow KWE 
shareholders to make a more informed decision as to the intrinsic value of their shares.’   

On 13 June 2017, the KW board and the independent committee of KWE announced that KW has agreed to make 
available a new alternative proposal (the New Offer), which would be available alongside the original offer.  Under the 
New Offer, the consideration payable for each KWE Scheme Share is made up of shares, cash and a special dividend.   

We have also seen target shareholders providing non-binding letters of support to the target board where they believed 
an offer significantly undervalued the target (eg, in the hostile offer for InterQuest Group plc by Chisbridge Limited).

‘Shareholder activism in its more traditional forms and the new form of engaged responsible 
stewardship is certainly going to have an impact on public M&A activity. Some of it will not be easy to 
track as in the past much engagement still goes on behind the scenes. A recent case however which 
demonstrated this in the public space was the engagement of the investor forum in the Worldpay 
bid situation. Although the success of the forum has been limited in the context of corporate actions 
this case was indicative of the ability of a group of shareholders to be able to successfully negotiate 
better terms from Vantiv on its bid (principally a secondary London listing) and set the tone for future 
successful engagement of this nature.’ 

Selina Sagayam, Head of UK Transactional Practice Development, Gibson Dunn
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Competing and potential competing bids4

‘With the increasing (long awaited) involvement of private equity into the buyout space and the 
development of new products such as ‘topping insurance’ we may see more active competitive bid 
situations playing out.’

Selina Sagayam, Head of UK Practice Transactional Development, Gibson Dunn

In H1 2017, there was 1 actual competing bid (H1 2016: 4) (Gemfields plc by Fosun Gold Holdings Limited, 
competing with Pallinghurst’s unsolicited offer) and 7 potential competing bid scenarios (H1 2016: 4), namely 
possible offers for Exova Group plc, Bovis Homes Group plc, FIH Group plc and Gemfields plc.  Despite this 
competitive landscape, firm offers were made for only 50% (2 of the 4) of the targets the subject of the potential 
competing offers. 

On 13 June 2017, Gemfields plc announced that it had received an approach from, and was in active possible offer 
negotiations with, Fosun Gold Holdings Limited. This was a potential competing offer to Pallinghurst Resources 
Limited’s hostile firm offer for Gemfields, announced on 19 May 2017. On 20 June 2017 Fosun announced a firm 
offer for Gemfields, however, on 26 June 2017, Pallinghurst announced that its offer for Gemfields had become 
wholly unconditional,  and, as a result, Fosun’s offer lapsed in accordance with its terms.

There was one instance of multiple competing bidders for a transaction. Exova Group plc was subject to 
competing bids from 3 bidders and made one Rule 2.4 announcement in relation to all of them on 27 March 2017. 
On 19 April 2017, (within the initial PUSU deadline) Element Materials Technology Group Limited announced a 
recommended all-cash offer for Exova.  Both remaining bidders subsequently announced that they did not 
intend to make an offer.

The largest potential competing bids were for the Main Market construction company, Bovis Homes Group plc, 
coming in at £1.19 billion and £1.1 billion.  On 13 March 2017, Bovis made a Rule 2.4 announcement stating it was in 
possible offer discussions with each of Galliford Try plc and Redrow plc.  The Bovis board rejected both possible 
offers as it believed neither reflected the underlying value of the Bovis business. The board also concluded 
that the Redrow proposal was not in the interests of Bovis shareholders as the cash element of the offer would 
require shareholders to crystallise value at the current Bovis valuation.  Redrow’s bid terminated on 13 March 
and Galliford Try’s terminated on 5 April.

The occurrence of potential and actual competing bid scenarios indicates a competitive landscape for UK M&A 
in the first half of 2017.  However, there has been a significant reduction in the number of actual competing offers 
compared with H1 2016 (a 75% fall).  Further, being in an actual competing bid scenario or a potential competing 
bid scenario did not generally result in an increase in offer value for the targets, the exception being Dolphin Fund 
Limited’s competing offer (£41.41 million) for FIH Group plc (compared with the possible offer of £37.3 million 
by The Rowland Purpose Trust 2001 (lapsed)) which was rejected for political reasons (see Deals in Focus—FIH 
Group plc). 
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Gemfields plc by Pallinghurst Resources Limited

Gemfields plc by Fosun Gold Holdings Limited (lapsed)

A competing bid situation emerged between two foreign bidders. On 19 May 2017, South African-incorporated 
Pallinghurst announced a hostile all-share offer for Gemfields, structured by way of a contractual offer.

Pallinghurst has a listing on the Johannesburg Stock Exchange (JSE). Gemfields shareholders are set to receive, 
for each share held, 1.91 Pallinghurst shares. The offer values the entire issued share capital of Gemfields at 
approximately £211.45 million. Gemfields announced, on the same date, confirming that it was considering the 
‘unsolicited’ offer and advised that its shareholders take no action in respect of the offer. At the date of the 
announcement the Pallinghurst Group held 47.09% of Gemfields’ issued share capital.

31 May 2017—hostile opinion

Gemfields reiterates its rejection of the possible offer approach, stating that it is derisory and undervalued the 
company, and recommends that shareholders take no action in respect of the hostile offer.

20 June 2017—Fosun competing offer

Fosun announces an actual competing offer for Gemfields valued at £256 million. The competing offer is a 
recommended all cash offer.

26 June 2017—Pallinghurst offer becomes wholly unconditional and Fosun offer lapses 

Pallinghurst announces that the offer is wholly unconditional in all respects, and as a result, Fosun’s offer has now 
lapsed in accordance with its terms.

Gemfields notes that the ordinary resolution required to approve the Pallinghurst offer was passed by the requisite 
majority of Pallinghurst’s shareholders, making the offer to be wholly unconditional. Gemfields reiterates the 
rejection of the offer on the grounds that it undervalues Gemfields and its prospects.

27 June 2017—Gemfields tells shareholders to seriously consider Pallinghurst’s offer

Gemfields announces (in its response document) that Fosun’s offer has lapsed and therefore Gemfields concludes 
that independent shareholders should ‘seriously consider’ whether to accept the Pallinghurst offer despite the 
board’s view that it significantly undervalues Gemfields.

30 June 2017—valid acceptances and offer extended

Pallinghurst holds and has received valid acceptances in respect of 75.18% of the existing issued share capital of 
Gemfields. The offer is extended until 18 July 2017.

Deals in Focus
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Unlike in previous review periods, public M&A activity in H1 2017 has not centred around one or two sectors, but 
across 11 different industries.  Firm offers were made for targets operating in the financial services (15%), professional 
services (15%), property (15%) and engineering and manufacturing (15%) sectors (among other sectors).  By contrast, 
the majority (60%) of bidder activity in H1 2016 occurred in the technology, media & telecommunications (TMT) 
sector and the support services sector.   

Industry focus5

The financial services industry saw the highest value deal (Aberdeen Asset Management plc by Standard Life plc) at 
£3.8 billion, but there were two deals for targets operating in the engineering & manufacturing industry: Amec Foster 
Wheeler plc by John Wood Group plc (£2.2 billion) and WS Atkins plc by SNC-Lavalin Group Inc. (£2.1 billion) and one 
deal for a target operating in the retail & wholesale trade sector: Booker Group plc by Tesco plc (£3.7 billion).

Deals in the financial services industry accounted for 23% of aggregate deal value whereas the sole deal in the TMT 
industry accounted for 0.085%. Engineering & manufacturing, retail & wholesale trade, professional services and 
property accounted for 22%, 19%, 15% and 13% of aggregate deal value respectively.

‘Expect to see more in the mid-term (as targets mature, and traditional corporates hunt for strategic 
growth partners) for growth and defensive M&A activity in the bouyant Fintech and tech space.’

Selina Sagayam, Head of UK Practice Transactional Development, Gibson Dunn
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TMT (£16.58 million)



M
arket Tracker Trend Report

Trends in U
K public M

&
A deals in  H

1 20
17

15

Nature of consideration6

Firm offers

Of the 27 firm offers announced: 

• 6 (22%) involved a combination of consideration types

• 21 (78%) offered one form of consideration only, and of these 21:

 o 15 (71%) were all-cash offers

 o 6 (29%) were an all-share offers

In summary 21 of the 27 firm offers had a cash element, either solely, in combination or as an alternative, 
accounting in total for 78% of firm offers announced in the first half of 2017, and it was the exclusive form of 
consideration in 56% of deals. This is down from H1 2016, where cash featured in 90% of all deals and was the 
exclusive form of consideration in 65% of deals.

Although cash only consideration was more frequently used by bidders in H1 2017 (continuing the trend from 
H1 2016 as the most popular consideration structure), use of shares only consideration increased from 5% (1 
deal) in H1 2016 to 22% (6 deals) in H1 2017, which represents a 600% increase. This may indicate that although 
the UK is in a period of political and economic uncertainty, there is confidence in some of our strongest listed 
companies. The FTSE 100 breaking record highs in May 2017 and the growing strength of other major indices 
may be another factor behind this rise.  However, it is interesting to note that of the 6 firm offers announced 
featuring shares only consideration:

 o 4 (67%) were made by UK bidders (2 incorporated in Scotland (and listed on the Main Market) and 2 in 
England and Wales (of which 1 is listed on the Main Market and the other on AIM)) 

 o 2 (33%) were made by foreign bidders (1 (Prospect Co., Ltd) incorporated in Japan and listed on the 
Tokyo Stock Exchange and 1 (Pallinghurst Resources Ltd) incorporated in South Africa and listed on the 
Johannesburg Stock Exchange)   

As a proportion of consideration, there was a smaller percentage of firm offers in H1 2017 which featured cash and 
shares consideration (15%) compared with H1 2016 (20%). However, the number of deals featuring cash and shares 
remains on par with H1 2016 (4 deals).   

H1 2017 saw 1 deal with consideration comprised of cash and a loan note alternative (InterQuest Group plc by 
Chisbridge Limited) and 1 deal comprised of cash and an unlisted securities alternative (Panmure Gordon & Co. plc by 
QInvest LLC and Atlas Merchant Capital LLC).  

The UK FTSE 100 and equity prices more widely have reacted positively post-Brexit. This may be a result of the 
weakening of the British pound and continuing low interest rates.  As a direct result, we may see a rise in shares being 
offered alone or in combination with other consideration types. We will monitor developments and report on this in 
our next full year (2017) trend report.

Cash continues to be the consideration of choice in UK public M&A 
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Possible offers

Of the 18 possible offers announced in the first half of 2017:

• 14 specified the likely form of consideration (7 cash only, 3 shares only, 3 cash and shares and 1 cash and 
loan note alternative), and

• 11 specified the likely level of consideration (ranging from £15.8 million (possible offer for InterQuest Group 
plc by Chisbridge Limited) to £114.5 billion (possible offer for Unilever plc and Unilever N.V. by The Kraft 
Heinz Company (terminated))   

Of the 8 possible offers announced and terminated in H1 2017:

• 6 specified the likely form of consideration (3 cash only, 2 cash and shares and 1 shares only), and

• 4 specified the likely level of consideration (ranging from £41.41 million to £114.5 billion)

56%

22%
15%

4% 4%
0%

65%

5%

20%

5%
0%

5%

Cash only Shares only Cash & shares Cash & loan
notes

alternatives

Cash &
unlisted

securities
alternative

Shares &
warrants

Firm offers in H1 2017 v H1 2016: Nature of consideration

H1 2017 H1 2016



M
arket Tracker Trend Report

Trends in U
K public M

&
A deals in  H

1 20
17

17

Alternatives to all-cash and all-share offers

Loan notes alternative

Usage of loan note alternatives in H1 2017 was broadly in line with usage in H1 2016.

A loan note alternative was offered by Chisbridge Limited in respect of its cash offer for InterQuest Group plc.  
InterQuest shareholders were given the option of electing to receive loan notes as an alternative to all of the 
cash consideration they would be entitled to under the offer. The loan notes had a nominal value of 42 pence, 
were interest bearing, and non-transferable.

Mix & match

Usage of mix and match facilities in H1 2017 (3 deals) has trebled compared with H1 2016 (1 deal). Interestingly, 
the 3 deals featuring mix and match facilities in H1 2017 were all for over £1 billion.

Each of the £3.7 billion offer for Booker Group plc by Tesco plc, £2.17 billion offer for Berendsen plc by Elis SA 
and £1.5 billion offer for Kennedy Wilson Europe Real Estate plc by Kennedy-Wilson Holdings, Inc. included a ‘mix 
and match facility’, giving target shareholders the option of varying the proportions of new bidder shares and 
cash receivable in respect of their holding of target shares. 

This method of giving target shareholders a choice of consideration, subject to the elections of other target 
shareholders, made the offers more attractive in terms of taxation and investment options. Where shareholder 
elections could not be satisfied in full, they were scaled down on a pro-rata basis.

Unlisted securities alternative

H1 2017 saw one instance of unlisted securities alternative consideration (compared with none in H1 2016).  An 
unlisted securities alternative was offered as an alternative to cash consideration by QInvest LLC and Atlas 
Merchant Capital LLC’s in their £15.5 million offer for Panmure Gordon & Co. plc (which coincidentally was the 
smallest deal of H1 2017).  The acquisition was effected through Ellsworthy Limited (Bidco), a company owned 
and controlled by QInvest and by a wholly-owned subsidiary of a fund managed by Atlas.  

Panmure Gordon shareholders were entitled to elect, in respect of all of their shares, to receive Bidco shares.  
Bidco shares will be unlisted and not admitted to trading on any stock exchange and will be subject to restrictions 
on transfer.

Drafting Examples
InterQuest Group plc by Chisbridge Limited
Loan note alternative
‘As an alternative to the cash consideration which they would 
otherwise be entitled to receive, InterQuest Shareholders can 
elect to receive Offer Loan Notes, which will be issued on the 
basis of 42 pence in nominal value of Offer Loan Notes for each 
InterQuest Share. 

InterQuest Shareholders must elect to receive either cash or 
Offer Loan Notes for their entire holding of InterQuest Shares. 
There is no option for InterQuest Shareholders to accept the 
Offer and elect to receive partly cash and partly Offer Loan 
Notes. 

The Offer Loan Notes have been created by a resolution of the 
Board of Chisbridge on 31 May 2017 and are constituted by the 
Offer Loan Note Instrument executed as a deed by Chisbridge. 

The issue of the Offer Loan Notes will be conditional on the 
Offer being declared wholly unconditional. The Offer Loan 

Notes will not be transferable. 

No application will be made for the Offer Loan Notes to be 
listed or dealt in on any stock exchange. 

The Offer Loan Notes will not be qualifying corporate 
bonds for United Kingdom taxation purposes for InterQuest 
Shareholders who are individuals. 

The Offer Loan Notes will bear interest at 3 per cent. per 
annum above the Bank of England base lending rate from time 
to time but this interest will be accrued and only paid when 
the Offer Loan Notes are redeemed. The Offer Loan Notes are, 
on the face of the Offer Loan Note Instrument, redeemable on 
30 September 2027, save in the event of an earlier sale of all the 
interests of the Offer Loan Note Holders in Chisbridge to an 
unconnected third party. However, payments under the Offer 
Loan Notes are subject to the terms of the Subordination Deed  
and it cannot be guaranteed that redemption will occur on 
that date. InterQuest Shareholders who elect to receive Offer 
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Loan Notes must accede to the terms of the Subordination 
Deed. A summary of the terms of the Subordination Deed is 
set out in Part B of Appendix IV.

The form of undertaking to accede to the Subordination 
Deed forms part of the Form of Acceptance. Shareholders 
holding InterQuest Shares in uncertificated form may obtain 
such form on request from Neville Registrars in the manner 
set out in paragraph 12 below. Chisbridge may (subject to the 
terms of the Subordination Deed), at any time after the tenth 
anniversary of the date of issue of such Loan Notes, elect to 
redeem all or any part of the Offer Loan Notes (or any Offer 
Loan Notes or part of any Offer Loan Notes held by certain of 
the Offer Loan Noteholders as the board of Chisbridge may 
elect). 

InterQuest Shareholders should consider carefully, in light of 
their own investment objectives and tax position, whether 
they wish to elect for the Offer Loan Notes under the Loan 
Note Alternative and are strongly advised to seek their 
own independent financial advice before making any such 
election.’

Tesco plc by Booker Group plc - Mix and match facility
‘Booker Shareholders (other than certain Overseas 
Shareholders) will be entitled to elect to vary the proportions 
in which they receive New Tesco Shares and cash in respect 
of their holdings of Booker Shares. However, the total number 
of New Tesco Shares that will be issued and the maximum 
amount of cash that will be paid under the terms of the Merger 
will not be varied as a result of elections made under the Mix 
and Match Facility. In connection with the Mix and Match 
Facility, Charles Wilson, the Chief Executive Officer of Booker 
has irrevocably undertaken to elect to receive 100 per cent. 
New Tesco Shares in respect of his entire holding of Booker 
Shares, subject to the elections of other Booker Shareholders.

Elections made by Booker Shareholders under the Mix and 
Match Facility will be satisfied only to the extent that other 
Booker Shareholders make off-setting elections. To the extent 
that elections cannot be satisfied in full, they will be scaled 
down on a pro rata basis. As a result, Booker Shareholders 
who make an election under the Mix and Match Facility 
will not know the exact number of New Tesco Shares or the 
amount of cash they will receive until settlement of the Merger 
Consideration due to them, although an announcement will 
be made of the approximate extent to which elections under 
the Mix and Match Facility will be satisfied.

The Mix and Match Facility will not affect the entitlement of 
any Booker Shareholder who does not make an election under 
the Mix and Match Facility. Any such Booker Shareholder will 
receive 0.861 New Tesco Shares and 42.6 pence in cash for 
each Booker Share it holds.

Further details of the Mix and Match Facility (including the 

action to take in order to make a valid election, the deadline 
for making elections, and the basis on which entitlement 
to receive cash may be exchanged for an entitlement to 
additional New Tesco Shares (or vice versa)) for Booker 
Shareholders will be included in the Scheme Document.

The Mix and Match Facility is conditional upon the Merger 
becoming effective.’

Panmure Gordon & Co. plc by QInvest LLC and Atlas 
Merchant Capital LLC - Unlisted securities alternative
‘Under the Bidco Unlisted Share Alternative, Scheme 
Shareholders (other than Scheme Shareholders resident or 
located in a Restricted Jurisdiction) may elect, in respect of all 
(but not some only) of their Scheme Shares, to receive Bidco 
Shares in lieu of the Cash Consideration to which they are 
entitled in respect of such Scheme Shares under the terms of 
the Acquisition on the following basis:

for each Scheme Share 0.518411 Bidco Shares

subject to any scaling down as described below. If the 
Bidco Unlisted Share Alternative is implemented, fractional 
entitlements to Bidco Shares will be rounded down to 
the nearest whole number of Bidco Shares and will be 
disregarded.

Scheme Shareholders will be required to elect for the Bidco 
Unlisted Share Alternative in respect of all (and not just some 
only) of their holding of Panmure Gordon Shares.

The Bidco Unlisted Share Alternative is conditional on the 
Scheme becoming effective. The number of Bidco Shares to 
be issued pursuant to the Bidco Unlisted Share Alternative 
will be limited to a maximum number of Bidco Shares 
representing 12.5 per cent. of the total number of Bidco 
Shares expected to be in issue immediately following the 
Effective Date. To the extent that valid elections are received 
in respect of a higher number of Bidco Shares, the number of 
Bidco Shares to which each validly electing eligible Scheme 
Shareholder is entitled shall be reduced pro rata to all valid 
elections received.

If elections have to be scaled down, those Scheme 
Shareholders who validly elect for the Bidco Unlisted Share 
Alternative will instead receive additional Cash Consideration 
in lieu of the Bidco Shares they would have received had such 
elections not been scaled down.

The Bidco Unlisted Share Alternative will only be made 
available and implemented as part of the Acquisition if valid 
elections for the Bidco Unlisted Share Alternative are received 
in respect of, in aggregate, Bidco Shares representing at least 
2.5 per cent. of the total number of Bidco Shares expected 
to be in issue immediately following the Effective Date. If 
elections below this amount are received, all such elections 
shall be deemed to be invalid and Scheme Shareholders who 
validly elected for the Bidco Unlisted Share Alternative will 
instead receive Cash Consideration in respect of the Scheme 
Shares which were subject to such an election in accordance 
with the terms of the Acquisition.’
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The first half of 2017 saw a steady flow of P2P takeover activity. Of the 27 firm offers announced, 5 (19%) were 
private-equity backed bids (3 AIM companies and 2 Main Market companies). The same number of P2P deals 
was announced during the same period in 2016, although as a proportion P2P deals accounted for 25% of all firm 
offers announced in that period. 

The aggregate deal value of the P2P deals in H1 2017 was just under £1.63 billion, giving an average deal value 
of £325.96 million.  This represents a significant (almost 390%) increase in deal value compared with H1 2016 
(aggregate deal value being £420 million, with an average deal value of £84 million), demonstrating that PE 
activity is moving towards the larger deals.  This appears to be a follow on from the second half of 2016, which 
saw 14 P2P deals announced with an aggregate value of £2.35 billion, giving an average deal value of around £168 
million.    

Accordingly, while there appears to have been a slight slowdown in H1 2017 in the volume of P2P transactions 
compared to the second half of 2016, the deals being announced are significantly larger in value. 

Public-to-private transactions7

We anticipate this trend in P2P activity to continue into the second half of the year, despite the continuing 
political and economic uncertainties that exist in the UK.  Possible reasons for the increased level of P2P 
activity may include historically low interest rates and PE funds seeking to make use of the UK PE funding from 
Europe (through the Regional Development Fund and European Investment Fund) before the UK’s exit from EU 
membership.  However, uncertainty remains as to what form Brexit will take and whether access to the Single 
Market and Customs Union will be maintained.

Of note: 

 o 4 out 5 (80%) were bidders incorporated in England and Wales and/or Scotland, and these deal accounted for 
almost 98% of aggregate P2P deal value (the remaining bidder was from Jersey (and the bid lapsed)), 

 o 4 out of 5 (80%) were recommended by the target board at the outset (the remaining offer being a hostile one), 

 o all offers were on a cash only consideration basis, ranging from £37.3 million (FIH Group plc by The Rowland 
Purpose Trust 2001 (lapsed)) to £868 million (the hostile offer for Shawbrook Group plc by Pollen Street Capital 
Limited Partners and BC Partners LLP), and

 o industries that saw P2P activity were professional services (2 deals), computing & IT, banking & finance and 
healthcare 

£430 million

£84 million

5

£1.63 billion

£325.96 million

5

Aggregate deal value

Average deal value

Number of P2P offers

H1 2017 v H1 2016: P2P offers

H1 2017 H1 2016



M
arket Tracker Trend Report

Trends in U
K public M

&
A deals in  H

1 20
17

20

Deal Deal 
value

Deal 
structure

Industry sector 
(target)

Consideration 
structure

Market for target’s 
shares

Shawbrook Group plc—offer by Pollen Street 
Capital Limited and BC Partners LLP (hostile)

£868 
million

Offer
Banking & 

finance
Cash only Main Market

Exova Group plc—offer by Element Materials 
Technology Group Limited

£620.3 
million

Scheme
Support 
services

Cash only Main Market

Circle Holdings plc – offer by Toscafund Asset 
Management LLP and Penta Capital LLP

£75.2 
million

Offer Healthcare Cash only AIM

FIH Group plc – offer by The Rowland 
Purpose Trust 2001 (lapsed)

£37.3 
million

Offer
Professional 

services
Cash only AIM

Kalibrate Technologies plc – offer by Hanover 
Investors Management LLP

£29 million Offer
Computing 

& IT
Cash only AIM

Table of P2P deals in H1 2017
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Financing the offer8

There has been a variety of funding structures in H1 2017. 

6 out of 27 deals (22%) offered shares only consideration and accordingly were financed by consideration shares. 21 
out of 27 firm offers involved cash consideration in some form and were funded by cash, debt, consideration shares, 
or a combination of these and PE funding.

  

Of the 21 firm offers that involved a cash consideration element (accounting for 78% of all firm offers in the first half 
of 2017):

 o 8 were funded by existing cash reserves only,

 o 3 were financed by debt only (including by shareholder loans),

 o 1 was financed with a combination of existing cash resources and debt facilities,

 o 2 were financed by cash and shares,

 o 1 was financed by debt and shares,

 o 1 was financed by a mixture of cash, shares and debt,

 o 4 were funded by equity subscription to bidco/PE funds, and

 o 1 was funded by equity subscription to bidco/PE funds and debt
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Accordingly, 12 out of 16 of these deals (75%) were financed in whole or in part by existing cash reserves (compared 
with 11 out of 18 (61%) of such deals in H1 2016), representing a proportional increase in the use of cash reserves.  
Conversely, 7 out of 16 deals (9 out of 18 deals in H1 2016) were financed in whole or in part by debt. This represents a 
slight decline in the use of debt facilities to finance deals: in H1 2017, debt was used in 44% of deals where consideration 
involved a cash element compared to H1 2016 where debt was used in 50% of such deals.

 Of the 5 largest transactions which included a cash element, 2 were funded (wholly or in part) with debt finance and 3 
were funded (wholly or in part) by existing cash reserves.

Debt continues to be used to fund transaction, but with the risk of a possible rise in interest rates to counter raising 
inflation, bidders appear to be more willing to use up cash reserves to finance (in whole or in part) acquisitions.  

* Figures for H1 2017 include 1 deal funded by both equity subscription to bidco/PE funds and debt (Exova Group plc by 

Element Materials Technology Group Limited) 

Market flex

The Panel has continued its practice of granting limited dispensations from the requirement under Rule 
26.2(b) to disclose market flex terms in facilities agreements until the offer or scheme document is posted. 
This delay gives the lead arranger an opportunity to syndicate the debt in for up to 28 days before the offer 
document is published and the loan documents need to go on display.

‘The continued use of cash to fund acquisitions reflects that corporates and funds have ready access 
to enormous cash piles and reserves and that in light of the deadlines under the PUSU regime it can be 
particularly challenging (notwithstanding the buoyant debt markets) to get a facility in place in a tight 
timeframe.’

Selina Sagayam, Head of UK Practice Transactional Development, Gibson Dunn
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Mariana Resources Limited by Sandstorm Gold Ltd 

The cash consideration payable will be financed through existing cash resources and under Sandstorm’s existing 
US$110 million revolving credit facility.

Monitise plc by Fiserv, Inc.
The cash consideration payable under the terms of the acquisition will be funded by drawing down on Fiserv’s existing 
revolving credit facility.

InterQuest Group plc by Chisbridge Limited
Gary and Clare Ashworth have irrevocably undertaken to accept the loan note alternative. On that basis, full 
acceptance of the offer will result in the payment by Chisbridge of approximately £10.54 million in cash to InterQuest 
shareholders.  The cash consideration provided by Chisbridge in support of the Cash offer is being financed by loan 
facilities provided by each of Luke Johnson and Gary Ashworth.

Deals in Focus
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UK and international bidders9

Although non-UK bidders continued to feature most frequently in public M&A transactions in H1 2017 — 16 out of 27 firm 
offers were made by foreign bidders — H1 2017 has seen UK bidders being involved in the majority of the largest deals (6 
of the 10 (60%) largest deals by deal size).  This is in stark contrast to H1 2016, where foreign bidders were involved in 7 
of the 10 (70%) largest deals. Of the 27 firm offers announced in H1 2017, 11 (41%) were made by UK bidders, a significant 
increase compared with H1 2016, where 35% of firm offers were made by UK bidders.

Firm offers by UK bidders accounted for almost £11.83 billion (61%) of the aggregate deal value in the first half of the year 
and foreign bidders accounted for just over £7.67 billion (39%).  This is in stark contrast with the comparable period in 
H1 2016, where non-UK bidders accounted for £23.83 billion (96%) of aggregate deal value.  Accordingly, there has been 
a considerable decline in deals being made by foreign bidders, and a decline in the number of large deals being made by 
foreign bidders.  This is a little surprising given the recent currency fluctuations and a historically low UK sterling value 
which we would expect foreign bidders would use to their advantage.

Of the deals made by a non-UK bidder, France’s Elis SA’s merger with Berendsen plc had the highest deal value (£2.17 
billion). A US bidder featured most frequently in bids made by non-UK bidders: 3 (18.5%) deals featured US bidders (1 of 
which also featured a Qatari bidder), a decrease from H1 2016 where a US bidder featured in 4 deals.  However, the total 
value of US deals amounted to just over £1.58 billion in aggregate, which is more than double the aggregate deal value US 
bidders accounted for in H1 2016 (£685.8 million).  Although the number of deals featuring US bidders has decreased, 
deal value has increased in H1 2017.  US bidders continue to seek international growth, viewing UK companies as a tool 
for financial and geographical expansion, and we expect to see further activity in H2 2017.

Deal volume involving US bidders decreased, but deal value has 
increased in H1 2017

‘The weakened dollar and US businesses’ sentiment (from despair at the one end to real concerns at 
the other) with the Trump administration has had an impact on some US buyers.’ 

Selina Sagayam, Head of UK Transactional Practice Development, Gibson Dunn
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Table of origin–non-UK bidders

Bidder country* Number of bidders Total deal value

US 2 £1.57 billion

Canada 2 £2.27 billion

Japan 2 £157.87 million

France 1 £2.17 billion

Guernsey 1 £892.5 million

Hong Kong 1 £256 million

South Africa 1 £211.45 million

Jersey 1 £37.3 million

Bahamas 1 £27.4 million

Sweden 1 £26.4million

Italy 1 £16.58 million

Cyprus 1 £16.4 million

US and Qatar 1 £15.5million

* Where a bid vehicle was used, this table refers to the country of incorporation of the ultimate bidder.  

Financing non-UK bids

Cash formed an element of the consideration in 14 of the 16 deals made by non-UK bidders. Of these 14:

 o  7 (50%) were financed solely by existing cash reserves,

 o  2 (15%) were financed solely by debt,

 o  1 (7%) was financed by debt and cash,

 o  1 (7%) was financed by debt and shares,

 o            1 (7%) was financed by cash and shares, 

 o  1 (7%) was financed by debt, shares and cash, and

 o  1 (7%) was financed by equity subscription to bidco/PE funding       

Accordingly, cash reserves were used to fund (in whole or in part) 9 (64%) deals by foreign bidders and debt funding 
was used (in whole or in part) in 4 (29%) deals. 

The proportion of firm offers made by non-UK bidders and financed with debt facilities (wholly or in part) and use of 
cash reserves to fund the acquisition remained broadly in line with the same period in 2016.



M
arket Tracker Trend Report

Trends in U
K public M

&
A deals in  H

1 20
17

26

Financing UK bids

Cash formed an element of the consideration in 7 of the 11 deals made by UK bidders. UK bidders relied less on existing 
cash reserves to fund acquisitions. See pie chart ‘H1 2017: Bid financing by UK bidders’ below for a break down of 
funding arrangements.  
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Regulatory and political issues10

Takeover Panel sanctions and enforcement

In H1 2017, the Takeover Panel, Hearings Committee and Takeover Appeal Board have made several public sanctions 
for Code breaches, including commencing proceedings against a person (Mr King) for failing to make a Rule 9 offer and 
imposing the cold-shouldering sanction on two individuals (Mr Morton and Mr Garner) for breaches of section 9(a) of 
the Introduction of the Code.

Failure to make a mandatory offer—Mr David King in relation to Rangers International Football Club plc

In April 2017, the Takeover Panel initiated proceedings in the Court of Session, Edinburgh, under section 995 of the 
Companies Act 2006, against Mr David Cunningham King seeking an order requiring Mr King to make a mandatory offer 
for Rangers International Football Club plc (Rangers).

Earlier in 2017, the Takeover Appeal Board (Board) upheld the decision of the Executive and of the Hearings Committee 
that Mr King acted in concert with Messrs George Letham, George Taylor and Douglas Park to acquire more than 30% 
of the voting rights in Rangers and in consequence had incurred an obligation under the Takeover Code to make a 
mandatory offer at a price of 20 pence per Rangers share for all of the Rangers shares not already held by Mr King and 
members of his concert party.  The Board directed that Mr King should announce a Rule 9 compliant offer for all of the 
Rangers shares not already held by him and members of his concert party by 12 April 2017. For further details about the 
ruling, see News Analysis: Takeover Appeal Board decision on Rangers International Football Club PLC and Mr King.

We will monitor the development of the case against Mr King.

’The King Rule 9 enforcement case is of particular interest as it is the first time the Panel has sought 
to rely on its powers to seek a court enforcement order. The backdrop to this is the increased public 
scrutiny and comment with respect to the effectiveness of the disciplinary functions of the key 
regulator on public takeovers. We saw this following the disciplinary actions following the various 
breaches arising on the Bumi case.         
            
The King case demonstrates that the Panel will not hold back from going into places that it has not 
ventured before if it is the appropriate course of action notwithstanding its preference for agreed 
mediated approaches even in the context of disciplinary actions.’

Selina Sagayam, Head of UK Transactional Practice Development, Gibson Dunn

Misleading the Panel Executive – Messrs Morton and Garner in relation to Hubco Investments plc

In January 2017, the Takeover Panel issued a statement following a ruling by its Hearings Committee relating to a breach 
of the Code.  The ruling found that Bob Morton and John Garner had committed serious breaches of section 9(a) of 
the Introduction to the Code (which sets out the rules according to which persons dealing with the Panel must provide 
information and assistance to the Panel).

The Hearings Committee found that Mr Morton and Mr Garner had provided false information to the Executive in the 
course of its investigation into a potential breach by Mr Morton of an obligation to announce a mandatory offer under 
Rule 9 of the Code. This false information had been provided with the intention of deceiving the Executive into believing 
that a purchase of shares in Hubco Investments plc by Groundlinks Limited, a company owned by the trustees of a 
Morton family trust, had actually been made on behalf of Mr Garner as beneficiary.

As a result of their prolonged and serious attempted deception of the Panel during the course of its investigation, 
the Hearings Committee imposed the cold-shouldering sanction effective for six years in relation to Mr Morton, and 
effective for two years in relation to Mr Garner.

Cold-shouldering a person is the most serious disciplinary power exercisable by the Panel – the sanction has only ever 
been used twice before and in both instances was applied in relation to breaches of an obligation to make a mandatory 
offer pursuant to Rule 9.

https://www.lexisnexis.com/uk/lexispsl/corporate/document/412012/5N3B-JG41-DYW7-W3HB-00000-00/Takeover_Appeal_Board_decision_on_Rangers_International_Football_Club_PLC_and_Mr_King
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Competition issues in deals

The regulatory landscape and competition issues have led to the delay in completing and even lapsing of some of the 
biggest offers in H1 2017.

The snap general election called by Theresa May on 18 April 2017, the surprise result that culminated in a hung Parliament 
(and the subsequent minority Conservative and DUP alliance Government) and the continuing uncertainties around 
the mechanics of Brexit have all contributed to an increasingly testy political and economic climate.

Deals announced in H1 2017 facing regulatory challenges

H1 2017 has seen a couple of deals facing regulatory challenges, discussed in Deal in Focus below.

FIH Group plc by The Rowland Purpose Trust 2001 (lapsed)
FIH Group, an AIM-listed company with operations in the Falkland Islands and the UK, is subject to a 
firm and possible competing offer in the first half of 2017. These terminate following poor shareholder 
acceptance for The Rowland Purpose Trust’s offer and in the case of the competing offer, politically 
charged issues surrounding Dolphin and its beneficial owner Eduardo Elsztain, an Argentinian citizen – see 
further  Deals in  Focus: FIH Group plc in section 3: Target response: recommended or hostile?

Booker Group plc by Tesco plc
27 January 2017—recommended cash and share offer

Tesco makes a recommended cash and share offer for Booker, structured as a scheme of arrangement. 
Tesco and Booker Group both operate within the retail & wholesale trade industry, and their combination 
raised anti-trust issues and requires regulatory clearances.  
30 May 2017—CMA launches phase 1 investigation

The CMA launches a Phase 1 investigation, issuing its invitation to comment on the same day. 
29 June 2017—fast track referral requested

The CMA receives a ‘fast-track’ referral from Tesco and Booker Group to accelerate the case to Phase 2 (ie, 
an in-depth investigation).

Update

In its Phase 1 investigation, the CMA does not reach a conclusion in relation to other concerns raised about 
the transaction as the concerns about local markets for grocery retailing were sufficient to meet the test to 
fast-track the transaction to Phase 2.

12 July 2017—referral for phase 2 investigation

The CMA refers the transaction for a Phase 2 investigation after the parties requested a fast-track reference. 
The CMA’s Phase 2 deadline is 27 December 2017. 

Deals in Focus
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Deals announced in H1 2016 facing regulatory challenges
Although outside our review period, it is worth considering briefly a couple of deals announced last year but that were 
blocked or delayed by competition regulators.  See Deals in Focus below.

London Stock Exchange Group plc by Deutsche Börse AG
Deutsche Börse AG’s £20 billion all-share offer for the London Stock Exchange Group plc lapses following 
the European Commission’s decision to prohibit the merger.
In a statement on the decision to block the proposed merger, Competition Commissioner, Margerethe 
Vestager said:
‘Commission cannot allow the creation of monopolies. That is what would have happened in this case. 
That is why we have prohibited this merger, for the benefit of competition in European financial markets. 
The merger between Deutsche Börse and the London Stock Exchange would have significantly reduced 
competition by creating a de facto monopoly in the crucial area of clearing of fixed income instruments. As 
the parties failed to offer the remedies required to address our competition concerns, the Commission has 
decided to prohibit the merger.’

Sky plc by Twenty-First Century Fox, Inc.
Twenty-First Century Fox, Inc.’s £11.7 billion offer for Sky plc announced in December 2016 has also been 
subject to regulatory hurdles and political intervention.
16 March 2017—Secretary of State intervenes on public interest grounds

Secretary of State for Culture, Media and Sport, Karen Bradley MP intervenes in the acquisition on media 
public interest grounds of media plurality and commitment to broadcasting standards by issuing a 
European Intervention Notice (EIN). The EIN triggers the requirement for Ofcom to report on the effects 
of the proposed transaction on the public interest grounds and the CMA on jurisdictional matters, namely 
whether arrangements are in progress or in contemplation which, if carried into effect, will result in the 
creation of a European relevant merger situation.
21 April 2017—extension of deadline for CMA and Ofcom report

The Culture Secretary announces that, in light of the General Election on 8 June 2017, the deadline for 
submission of the public interest report by the CMA and Ofcom into the proposed acquisition is extended 
from 16 May 2017 until 20 June 2017.  
As at 30 June 2017, the Culture Secretary has not yet referred the matter on to the CMA, although she 
announces that she was minded to do so.

Deals in Focus

Although the Commission stated, in the LSE/Deustsche Börse matter, that it was blocking the merger to avoid 
the creation of a monopoly, it is important to consider the political backdrop to the proposed merger, ie, the UK’s 
referendum vote to leave the EU.  Were it not for the Brexit vote, perhaps the European competition authority may 
have taken a different approach.
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Reforms

Following Theresa May’s campaign speech (in her bid for leadership of the Conservative Party and Prime Minister) 
in July 2016 in which she confirmed her willingness to introduce new powers for the Government to intervene in UK 
public M&A and be capable of ‘stepping in to defend a sector’, there have been further indications of the Conservative 
party’s desire to introduce new powers.

The Conservative Party manifesto highlighted proposals on takeovers and mergers to be implemented if the party 
were elected on 8 June 2017. These included:

 o requiring bidders to be clear about their intentions from the outset of the bid process;

 o ensuring all promises and undertakings made in the course of takeover bids can be legally enforced afterwards; 
and

 o allowing the Government to require that a bid be paused to allow greater scrutiny

It would appear that the first two issues have already been addressed by amendments to the Code, specifically the 
introduction of Rules 24.2 (Intentions of the offeror with regard to the business, employees and pension scheme(s)), 
19.5 (Post-offer undertakings) and 19.6 (Post-offer intention statements). In relation to the third issue, the Government 
has the ability to intervene in a transaction under Enterprise Act 2002 in certain circumstances, and it makes full use 
of this power.  However, some would argue that the public interest regime we have in the UK is not as broad as the 
regimes of some of our European neighbours.

Even though the 8 June election did not result in the anticipated Conservative majority, some concerns remain as 
to how these reforms, if introduced, will operate, Government overreach being a concern and whether burdening 
bidders with further risks in a takeover scenario has the potential to dampen UK public M&A. 

Despite the Government’s continued messaging on takeover and mergers reform, we think it is unlikely that these 
reforms will be introduced in the current Parliament, partially due to the Brexit-related work which will undoubtedly 
take precedence over other matters and also given the fact that none of the manifesto pledges in relation to possible 
takeover reforms were included in the Queen’s speech to Parliament.

‘Recently discussions have centered around the effectiveness of the Panel with respect to the enforcement 
of bidder commitments or undertakings which resulted in a change to its rules but it is evident from the 
statement emanating from Theresa May’s Government earlier this year and last year that it continues to 
be a concern apparently — at least for some stakeholders.’ 

Selina Sagayam, Head of UK Transactional Practice Development, Gibson Dunn

http://s3.eu-west-2.amazonaws.com/manifesto2017/Manifesto2017.pdf
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Possible offers and the put up or shut up (‘PUSU’) regime11

Firm offers

In the first half of 2017, an offer period began with a firm offer announcement under Rule 2.7 of the Code in relation 
to 6 Main Market companies and 11 AIM companies.  Accordingly, 17 (63%) of the 27 firm offers were not subject to 
the automatic ‘put up or shut up’ deadline (PUSU) regime and only 10 (37%) were.  The percentage of offer periods 
commencing with a firm offer (and therefore not being subject to the PUSU regime) increased in H1 2017 compared to 
the same period in 2016 (55%).  In H1 2016, 11 of the 20 firm offers announced commenced an offer period (and were 
therefore not subject to the PUSU regime). 

Possible offers

We reviewed a total of 18 possible offer announcements made under Rule 2.4 in H1 2017 which identified a potential 
bidder, comprising 11 Main Market and 7 AIM companies. Of these 18, 10 (56%) resulted in a firm offer during the review 
period (H1 2016: 8 deals or 47%), and the remaining 8 possible offers (44%) were withdrawn during H1 2017, which is 
greater that the comparable period in 2016 where only 6 deals (35%) were withdrawn.

‘We might well expect to see more offers falling on their feet before they have fully taken form due to global or domestic 
political pressures. The Government has not given up on the possibility of introducing a new or enhanced form of bid-
blocking powers for targets in significant or material sectors.’

Selina Sagayam, Head of UK Practice Transactional Development, Gibson Dunn
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Formal sale processes

For a further 6 targets, an offer period began with an announcement that it was commencing a formal sales process, 
a slight increase from the same period in H1 2016 (5 targets). In each case, the Panel granted dispensations from the 
Code requirements for any interested party participating in that process (i) to be publicly identified and (ii) to be 
subject to the compulsory 28-day PUSU deadline. None of the targets sought a dispensation from the prohibition on 
inducement fees or other offer related arrangements.

As at 30 June 2017, 5 out 6 of the formal sales processes are ongoing, and only one FSP has terminated (Frenkel 
Topping Group plc). 

 Strategic reviews

For one target (Bowleven plc), an offer period commenced with an announcement that it had initiated a strategic 
review of its options, including a sale of the company.  The target announced termination of its strategic review and 
offer period on 4 April 2017.

PUSU Extensions

In the first half of 2017, 45% (8) of possible offers announced progressed to firm offers during their initial 28-day PUSU 
periods. 11% (2) of possible offers applied for an extension of PUSU before progressing to a firm offer (Hayward Tyler 
Group plc by Avingtrans plc and The Prospect Japan Fund Limited by Prospect, Co. Ltd)). In the first half of 2016 the 
length of extensions for PUSU varied widely, however, in 2017, the length of extensions granted was similar for each 
possible offer (of 28 days) the exception being an application for an extension for 1 day.

Offers for 2 targets (11%) were subject to multiple PUSU extensions.  In the possible offer for The Prospect Japan Fund 
Limited by Prospect, Co. Ltd, 5 PUSU extensions were granted – the first 4 extensions granted were for further periods 
of 28 days each, and the fifth extension was for 1 day (and a firm offer was announced on that day). In the possible offer 
for Hayward Tyler Group plc by Avingtrans plc, 2 PUSU extensions were granted (for further periods of 28 days each), 
with a firm offer being announced within the second PUSU extension period.

11% (2) had applied for a PUSU extension for possible offers before terminating and not proceeding to a firm offer. 33% 
(6) of possible offers did not proceed beyond their initial deadline and terminated.

There was an increase in the likelihood of a firm offer being announced within the initial PUSU period (56%) than in the 
comparable period in 2016 (29%).

All possible offers announced under Rule 2.4 in H1 2017 which 
identified a potential bidder either progressed to a firm offer or 

terminated

45%

33%

11%
11%
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Possible offer for Hayward Tyler Group plc by Avingtrans plc (firm offer announced)
A possible offer for Hayward Tyler by Avingtrans was made on 31 March 2017.  The PUSU was subject to 2 separate 
extensions (each of 28 days respectively) at Hayward Tyler’s request. 
The possible offer progressed to a firm offer on 30 June 2017.

Possible offers for Exova Group plc by Jacobs Holding AG (terminated), by PAI Partners SAS (terminated) 
and by Element Materials Technology Group Limited (firm offer announced)
Possible offers for Exova by Jacobs, by PAI PAI Partners and by Element were made on 27 March 2017.  
A PUSU deadline of 24 April 2017 was imposed.  Element announced a recommended all-cash offer for Exova on 19 
April 2017 (ie, within the initial PUSU deadline).  As a result of the firm offer announcement, the Panel confirmed that 
the PUSU deadline for the remaining possible offerors was categorised as ‘to be determined’.
The PUSU was extended until 2 June 2017 by the Panel as set out in Panel Statement 2017/9 for both Jacobs and PAI 
Partners. 
On 22 May 2017, Jacobs announced that it did not intend to make an offer for Exova, bringing the offer period to a 
close.
On 26 May 2017, PAI announced that it did not intend to make an offer for Exova, bringing the offer period to a close.

Possible offer for The Prospect Japan Fund Limited by Prospect, Co. Ltd (firm offer announced)

A possible offer of TPJF by Prospect was made on 10 January 2017. The PUSU was subjected to 5 separate extensions 
before a firm offer was made.
4 of the 5 PUSU extensions granted by the Panel were each of 28 days respectively at TPFJ’s request. The 5th PUSU 
extension was granted by the Panel of 1 day to allow the parties to conclude their ongoing discussions.
The possible offer progressed to a firm offer on 31 May 2017.

Deals in Focus
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Rule 21.2

Rule 21.2 prohibits a target, a bidder or any of their respective concert parties from entering into deal protection 
measures, such as an inducement fee or other offer-related arrangement, without Panel consent, subject to 
certain limited exceptions. 

Where, prior to an offeror having announced a firm intention to make an offer, the offeree announces an FSP, the 
Panel will normally permit dispensations under the Code from:

• the requirement to publicly identify prospective bidders,

• the PUSU requirements, and

• the prohibition on a preferred bidder benefiting from a break fee agreement.

Formal sale processes (FSPs)12

In the first half of 2017, 6 companies announced FSPs (3 AIM, 3 Main Market), compared to 5 FSPs announced in H1 
2016 (4 AIM, 1 Main Market) (ie, an increase of 20%). In each of these cases the announcement was made in the wider 
context of a strategic review of the company’s options. 

Of these 6, 4 (67%) FSPs announced in H1 2017 were ongoing as at 30 June 2017, and 2 (33%) concluded without an 
offer being made.  In H1 2016, 80% of FSPs were ongoing as at 30 June 2016.

2 (33%) FSPs were made by targets operating in the computing & IT industry (Imagination Technologies Group plc 
(ongoing) and Pebble Beach Systems Group plc (ongoing)), 2 (33%) were made by targets operating in the retail & 
wholesale trade industry (The Stanley Gibbons Group plc (ongoing) and Jimmy Choo plc (ongoing)).  The remaining 
FSPs were made for targets operating in financial services industry (Frenkel Topping Group plc (terminated)) and 
banking & finance industry (The Co-Operative Bank plc (terminated)).

The Co-Operative Bank plc announced on 26 June 2017 that it was in advanced discussion with some of its existing 
investors about a prospective equity capital raise and recapitalisation, and given the advanced nature of the proposal, 
it was discontinuing its FSP.

Frenkel Topping Group plc announced on 27 June 2017 that although the strategic review had identified potential 
acquirers, the Frenkel’s board believed that none of the proposals appropriately reflected the organic growth 
potential of the group and that it was in the best interests of the shareholders, employees and clients to continue as an 
independent company, pursuing its existing business plan.

Update

Since the end of the H1 2017, Michael Kors Holdings Limited has made a firm offer for Jimmy Choo plc.   

‘The use of FSPs has been lacklustre from the start but perhaps with the recent Practice Statement 
setting out the framework a bit more clearly we will see more. ’

Selina Sagayam, Head of UK Practice Transactional Development, Gibson Dunn
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Cooperation arrangements and other permitted arrangements

Cooperation agreements have grown in popularity, driven by the exclusion in Rule 21.2(b)(iii) which allows offer parties 
to agree to cooperate and commit to providing assistance and information to obtain necessary official authorisations 
and bid clearances.

Of the 27 firm offers announced in the first half of 2017, 10 (37%) involved the bidder and target entering into a 
cooperation agreement and one deal (Panmure Gordon & Co. plc by QInvest LLC and Atlas Merchant Capital LLC) 
featured a ‘Bid Conduct Agreement’ in addition to a cooperation agreement.  Note that for the purposes of this report, 
we have included the Transaction Agreement entered into between Kennedy Wilson Europe Real Estate plc and 
Kennedy Wilson Holdings, Inc. on 24 April 2017 as a cooperation agreement.

8 out of 10 of the cooperation agreements were entered into with targets with a Main Market listing, and usage was not 
limited to the largest deals: although  7 of the 10 largest deals (by aggregate deal value) featured such agreements, 
cooperation agreements were also used in the smallest deal (Panmure Gordon & Co. plc by QInvest LLC and Atlas 
Merchant Capital LLC (£15.5 million)) and two other small deals (The Japan Prospect Fund Limited by Prospect Co. Ltd 
(£114.87) Mariana Resources Limited by Sandstorm Gold Limited (£166.85 million)).  

All deals featuring cooperation agreements were structured as schemes, except for the offer for Market Tech Holdings 
Limited by LabTech Investments Ltd which was structured as a contractual offer. Cooperation agreements were more 
common where the target operated in the financial services industry (3 instances) and the engineering & manufacturing 
industry (2 instances).

Usage of cooperation agreements was broadly in line with the equivalent period in 2016, where 7 (35%) deals featured 
such agreements. As would be expected, these agreements also included reciprocal obligations on the part of bidder 
and target to use their reasonable endeavours to provide each other with information or assistance for the purposes of 
obtaining any authorisations and clearances.

Bid conduct agreements remain unpopular; the same number of bid conduct agreements were recorded in H1 2017 
2017 as H1 2016 (1 deal). The bid conduct agreement in the offer for Panmure Gordon set out, among other things, 
obligations on Atlas to procure, by way of a subscription for bidco shares, the provision of the cash funding that was 
required to satisfy the cash consideration payable to target shareholders in connection with the scheme.

Offer-related arrangements13

63%

33%

4%

H1 2017: Usage of co-operation and bid conduct agreements
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Drafting Examples
Aberdeen Asset Management plc by Standard Life plc  
Summary of Cooperation Agreement

‘Standard Life and Aberdeen have entered into a cooperation 
agreement dated 6 March 2017 with respect to conduct of 
the Merger. Under the terms of the Cooperation Agreement, 
Standard Life and Aberdeen have agreed, among other things, 
that (in summary):

 o Standard Life and Aberdeen will co operate with each 
other in order to assist in obtaining clearance from 
competition and other regulatory bodies in order to 
satisfy the Conditions relating to such clearances;;

 o Standard Life and Aberdeen will provide each other with 
certain information and assistance in the preparation 
of the Scheme Document, the Circular and the 
Prospectus;;

 o Standard Life will convene the Standard Life General 
Meeting so that it is held on the same date as the Court 
Meeting;;

 o Standard Life will be subject to certain customary 
restrictions on the conduct of its business during the 
period prior to completion of the Merger, which prohibit, 
among other things: (a) the payment by Standard Life 
of dividends (other than in the ordinary course or by 
reference to a record date after the Effective Date); (b) 
the allotment of further shares (or rights or options in 
respect of shares) (other than pursuant to its existing 
share incentive schemes or in order to settle options or 
awards vesting under its existing incentive schemes); or 
(c) amendment to its constitutional documents in any 
manner that would have an adverse impact on the value 
of, or rights attaching to, the New Shares;;

 o Standard Life and Aberdeen will co operate to write 
to participants in the Aberdeen Share Schemes and 
to inform them of the impact of the Scheme on their 

awards; and

 o Standard Life and Aberdeen intend to implement the 
Merger by way of the Scheme, subject to the ability 
of Standard Life with the consent of the Panel and 
Aberdeen or, in certain circumstances, without the 
consent of Aberdeen, to proceed by way of an Offer in 
the circumstances described in paragraph 26 below.’

Panmure Gordon & co. plc by QInvest LLC and Atlas 
Merchant Capital LLC — Bid conduct agreement (cash 
consideration funding)

‘Subject to and conditional upon the Scheme becoming 
effective, AMC undertakes to Bidco and QInvest with effect 
from the Closing Date to comply with its obligations under 
[the next paragraph] to procure payment of an amount 
equal to the Cash Consideration Subscription Amount.  In 
consideration of such undertaking Bidco shall on the Closing 
Date, simultaneously with the issue of the QInvest Bidco 
Shares pursuant to the Share Exchange Agreement, issue to 
AMC the AMC Bidco Shares.

 On or before the Funding Date, AMC shall procure payment 
to the Bidco Nominated Account of an amount equal to 
the Cash Consideration Subscription Amount plus the 
Option Costs Facility Amount.  Such payment of the Cash 
Consideration Subscription Amount shall discharge the 
undertaking given by AMC pursuant to [the paragraph above].  
AMC will keep QInvest informed as regards its funding process 
and provide relevant documentation if requested by QInvest 
(subject to such documentation being redacted by AMC 
where required for confidentiality reasons).  With the consent 
in writing of QInvest, the Funding Date may be extended 
to a date not later than seven days after the Closing Date.  
Such consent shall be given by QInvest where AMC provides 
evidence, to the reasonable satisfaction of QInvest, that the 
full amount of the Cash Consideration will be paid by AMC 
to the Bidco Nominated Account within seven days of the 
Closing Date.’
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Note 1 to Rule 21.2

Where an offeror has announced a firm intention to make an offer which was not recommended by the board of the offeree company 
at the time of that announcement and remains not recommended, the Panel will normally consent to the offeree company entering into 
an inducement fee arrangement with a competing offeror at the time of the announcement of its firm intention to make a competing 
offer, provided that: 

(a) the aggregate value of the inducement fee or fees that may be payable by the offeree company is de minimis, ie normally no more 
than 1% of the value of the offeree company calculated by reference to the price of the competing offer (or, if there are two or more 
competing offerors, the first competing offer) at the time of the announcement made under Rule 2.7; and 

(b) any inducement fee is capable of becoming payable only if an offer becomes or is declared wholly unconditional.

Break fees

In H1 2017, there was one instance of the Panel granting a dispensation from the prohibition on break fees under 
Note 1 on Rule 21.2 (Competing offerors dispensation).  In Gemfields plc by Fosun Gold Holdings Limited, Gemfields 
undertook to pay Fosun Gold USD $2 million, or such lesser amount as is determined in accordance with the terms of 
the agreement, by way of compensation, if following the release of the Rule 2.7 announcement a competing offer for 
Gemfields (which includes the Pallinghurst offer) becomes or is declared wholly unconditional.

While the Code prohibits a target or any of its respective concert parties from entering into deal protection measures, 
including break fees, without the Panel’s consent, there is no prohibition on the shareholders of a target paying break 
fees to the bidder.  While unusual, target shareholders may be motivated to agree to a break fee where they are eager 
to dispose of their shareholdings in a target.  There was 1 instance (Kalibrate Technologies plc by Hanover Investors 
Management LLP) of a target shareholder, Eurovestech plc, agreeing (in an irrevocable undertaking) to pay a break fee 
of £126,000 to the bidder on the occurrence of certain events, including where Eurovestech revoked acceptance of 
the offer due to a third party making a Rule 2.7 announcement for the target at a price that was 135 pence or higher.  
Of particular interest, the obligation to pay a break fee extended to cover the actions of another shareholder, Invesco 
Asset Management Limited, where Invesco revoked its acceptance of the offer in similar circumstances. 

Reverse break fees

Agreements which impose obligations only on the bidder are not offer-related arrangements (except in the case of a 
reverse takeover) under the exclusion in Rule 21.2(b)(v).  Co-operation agreements may include a reverse break fee on 
the occurrence of certain specified events.

In the first half of 2017 there were 3 instances of a bidder agreeing to pay a reverse break fee to the target if the 
transaction failed to complete: Amec Foster Wheeler plc by John Wood Group plc (£25 million reverse break fee, 
deal value £2.2 billion), WS Atkins by SNC-Lavalin Group Inc. (reverse break fee of £50 million, deal value £2.1 billion) 
and Exova Group plc by Element Materials Technology Group Limited (reverse break fee of £6.203 million, deal value 
£620.3 million). This is in contrast to the equivalent period in 2016 where no reverse break fees were recorded. Reverse 
break fees are more common on the larger offers: the three deals which featured reverse break fees were within the 
top 10 deals by value in H1 2017.  

WS Atkins by SNC-Lavalin Group Inc.
Lavalin agreed to pay Atkins a reverse break fee of £50 million way of compensation for any loss or damage that may 
be suffered by Atkins if SNC-Lavalin or Bidco invokes (and is permitted by the Takeover Panel to invoke) any Regulatory 
Condition on or prior to 31 July 2017, or any Regulatory Condition has not been satisfied or waived by SNC-Lavalin or Bidco by 
11.59 pm on 31 July 2017.

Exova Group plc by Element Materials Technology Group Limited
The bidder agreed to pay a reverse break fee of £6.203 million if, on or prior to the long-stop date:

 o bidder invokes any of the Regulatory Conditions so as to cause the acquisition not to proceed, lapse or be withdrawn;
 o a Rule 12 Event takes place on or prior to the Longstop Date; or
 o any Regulatory Condition has not been satisfied or waived by the bidder by 11.59 pm on the date which is 14 days prior to 

the long-stop date

Deals in Focus
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Drafting Examples
Gemfields plc by Fosun Gold Holdings Limited       
Break fee in recommended competing offer

‘Fosun Gold and Gemfields have entered into a break payment 
agreement dated 20 June 2017 pursuant to which Gemfields 
has undertaken to pay to Fosun Gold or to any subsidiary of 
Fosun (at Fosun’s sole election) a sum that is equal to $2m, or 
such lesser amount as is determined in accordance with the 
terms of the agreement, by way of compensation, if following the 
release of this Announcement a competing offer for Gemfields 
(which will include the Pallinghurst Offer) becomes or is declared 
wholly unconditional. In addition, Gemfields will provide Fosun 
Gold with all relevant information and assistance reasonably 
necessary or requested to identify and/or satisfy any regulatory 
or competition conditions to the Fosun Offer.’

Kalibrate Technologies plc by Hanover Investors 
Management LLP - Break fee from offeree shareholder

‘In the event that: 

(a) Invesco revokes its acceptance of the Offer due to a 
third party announcing a firm intention to bid for Kalibrate in 
accordance with Rule 2.7 of the Code at a price that is 135 pence 
or higher; 

(b) Invesco fails to accept or procure acceptance of the Offer in 
respect of all of the Kalibrate Shares subject to the irrevocable 
undertakings given by Invesco to Hanover Bidco in accordance 
with the procedure for acceptance of the Offer due to a 
third party announcing a firm intention to bid for Kalibrate in 
accordance with Rule 2.7 of the Code at a price that is 135 pence 
or higher; 

(c) Eurovestech revokes its acceptance of the Offer due to a 
third party announcing a firm intention to bid for Kalibrate in 
accordance with Rule 2.7 of the Code at a price that is 135 pence 
or higher; or 

(d) Eurovestech fails to accept or procure acceptance of the 
Offer in respect of all of the Kalibrate Shares subject to its 
irrevocable undertaking in accordance with the procedure for 
acceptance of the Offer due to a third party announcing a firm 
intention to bid for Kalibrate in accordance with Rule 2.7 of the 
Code at a price that is 135 pence or higher, 

Eurovestech will pay Hanover Bidco a sum of £126,000 (plus VAT 
if any) to compensate Hanover Bidco for its abortive costs (as 
long as the payment of such fee is not determined by the Panel to 
be prohibited by the Code) (the “Break Fee”). The Break Fee will 
not, however, be payable in the event that the Offer is declared 
wholly unconditional in all respects.’

Amec Foster Wheeler plc by John Wood Group plc                 
Reverse break fee

‘By way of compensation for any loss or damage that may 
be suffered by Amec Foster Wheeler in connection with the 
Combination, Wood Group has agreed to pay, or procure the 
payment of, a break fee of £25,000,000 if: 

(i)  the Wood Group Resolutions are not passed at the Wood 
Group General Meeting;; 

(ii) as at 5:00 p.m. on 15 June 2017 (or such other date as 
may be agreed in writing between Wood Group and Amec 
Foster Wheeler), no vote has been held on the Wood Group 
Resolutions;; 

(iii) Wood Group does not include the unanimous and 
unconditional recommendation of the Wood Group Directors to 
Wood Group Shareholders to vote in favour of the Combination 
in the Circular or withdraws, qualifies or modifies such 
recommendation in any adverse manner or fails to reaffirm such 
recommendation (when requested by Amec Foster Wheeler to 
do so);; 

(iv) on or before the Long Stop Date, Wood Group invokes (with 
the permission of the Panel) any of the Conditions set out in 
paragraphs 2 to 15 (in the case of paragraphs 12—15, the relevant 
“Third Party” being a regulatory authority) of Part A of Appendix 1 
to this Announcement or such conditions have not been satisfied 
or waived by the Long Stop Date and as a result, in each case, the 
Combination lapses or terminates; or 

(v) the CMA refers the Combination to a second phase review 
with the effect that the Combination lapses or terminates in 
accordance with Rule 12 of the Code.

No break fee will be payable if:

(i) certain termination events have already occurred prior to the 
relevant break fee trigger;;

(ii) the relevant break fee trigger was caused to a material 
extent by Amec Foster Wheeler’s breach of its co operation and 
assistance obligations in connection with merger control and 
regulatory clearances and authorisations or key shareholder 
documentation;; 

(iii) Wood Group has exercised its right to implement 
the Combination as an Offer in accordance with the Co-
operation Agreement in circumstances where a third party’s 
firm intention to make an offer for Amec Foster Wheeler has 
been recommended by the Amec Foster Wheeler Directors 
or the Amec Foster Wheeler Directors have withdrawn their 
recommendation of the Scheme;;

(iv) prior to the relevant break fee trigger, the Amec Foster 
Wheeler Directors have withdrawn, qualified or adversely 
modified, or they have failed to reaffirm (when requested by 
Wood Group to do so), their unanimous and unconditional 
recommendation that the Amec Foster Wheeler Shareholders 
vote in favour of the Scheme; or

(v) following the break fee trigger in paragraph (ii) or (iii) above but 
prior to any lapse or termination of the Scheme, the Wood Group 
Resolutions are passed at the Wood Group General Meeting.’
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Irrevocable undertakings14

The prohibition on break fees and other offer-related arrangements has seen other forms of deal protection, such as 
irrevocable undertakings, gain greater prominence. 

Hard and semi-hard undertakings (non-director shareholders)

In a number of deals in the first half of 2017, irrevocable undertakings were given by non-director shareholders in favour 
of bidders covering a variety of matters. Non-director shareholders provided bidders with traditional irrevocable 
undertakings in 10 (37%) deals.  Of these 10 deals, 2 deals (20%) (offers for Exova Group plc and Touchstone 
Innovations plc) featured hard undertakings only, 5 deals (50%) (offers for Kennedy Wilson Europe Real Estate plc, 
Mariana Resources Limited, Circle Holdings plc, Kalibrate Technologies plc and NetPlay plc) featured semi-hard 
undertakings only and 3 deals (30%) (offers for Hayward Tyler Group plc, Electric Word plc and Panmure Gordon & 
Co. plc) featured both hard and semi-hard undertakings.

Hard undertakings will remain binding if a third party makes a competing offer whereas a semi-hard undertaking 
will cease to be binding if a higher competing offer is made at or above a specified price, or at a price in excess of a 
certain percentage of the original offer price (eg, in Circle Holdings plc by Tosca Fund Asset Management LLP and 
Penta Capital LLP, Circle Trustee, Lansdowne Partners, Richard Griffiths and Balderton Capital provided semi-hard 
undertakings which would lapse on the making of a higher competing offer by another bidder at a value which is equal 
to or exceeds Tosca Fund’s offer price by 110% or more than 30 pence per share).

One further deal (offer for Waterman Group plc by CTI Engineering Co. Limited) featured target shareholders (AB 
Traction and Hargreave Hale Limited) entering into conditional sale agreements with the bidder in respect of their 
target shareholdings.  Completions of the sale agreements were conditional on release of the Rule 2.7 announcement 
by CTI in relation to the offer for the Waterman Group.  

Under the conditional sales agreements:

 o CTI agreed to purchase and AB Traction agreed to sell to CTI 5,295,000 Waterman Shares in aggregate at 140 
pence per share, representing approximately 17.22 per cent. of the share capital of Waterman in issue on 8 May 
2017, and 

 o CTI agreed to purchase and Hargreave Hale Limited agreed to sell to CTI 2,575,000 Waterman Shares in aggregate 
at 140 pence per share, representing approximately 8.37 per cent. of the share capital of Waterman in issue on 8 
May 2017.

63%
7%

19%

11%

H1 2017: non-director shareholder undertakings

No undertakings

Hard undertakings

Semi-hard undertakings

Hard & semi-hard
undertakings
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Matching or topping rights (non-director shareholders)

Of the 27 firm offers announced in the first half of 2017, in 5 instances (19%) one or multiple irrevocable undertakings 
given by non-director shareholders contained matching or topping rights in the event of a competing bid. Of these 
5 deals, one deal (20%) (Kalibrate Technologies plc by Hanover Investors Management LLP) provided solely for a 
matching right and 4 (80%) provided for both matching and topping rights (Circle Holdings plc by Toscafund Asset 
Management LLP and Penta Capital LLP, Hayward Tyler Group plc by Avingtrans plc, NetPlay plc by Betsson AB (Publ) 
and Electric Word plc by Riccardo Silva and Marco Auletta).

These rights allow the original bidder a limited period of time in which to match or improve on a higher competing offer 
before the undertaking lapses.

Non-solicitation and notification undertakings (non-director shareholders)

In 2 cases (7%) (Kennedy Wilson Europe Real Estate plc by Kennedy Wilson Holdings, Inc. and Exova Group plc by 
Element Materials Technology Group Limited), irrevocable undertakings included commitments pursuant to which 
the target shareholder agreed that it would not solicit or encourage third parties to make a competing offer for the 
target and a further obligation on the shareholder to notify the bidder if third parties indicated an interest that could 
lead to an offer for the company. 

Break fees (non-director shareholders)

H1 2017 saw one instance of a target shareholder agreeing, in an irrevocable undertaking, to pay a break fee on the 
occurrence of certain break fee events. The obligation to pay a break fee extended to actions by another target 
shareholder.  See further discussion in relation to the offer for Kalibrate Technologies plc in ‘Break fees’ in section 13: 
Offer-related arrangements.

In the first half of 2017 we saw instances of matching rights being used alone, as well as in conjunction with topping 
rights in non-director shareholders’ undertakings. Usage of non-solicitation and notification undertakings remained 
at broadly the same low levels, indicating that non-director shareholders have maintained their bargaining strength 
with the ability to solicit a competing offer and avoid having to notify the bidder if a third-party has indicated interest 
in an offer.

5

2 2
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2

1
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Topping & matching
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undertakings
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H1 2017 v H1 2016: Non-director shareholder undertakings 
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Drafting Examples
Kennedy Wilson Europe Real Estate plc by Kennedy-
Wilson Holdings, Inc.— Non-solicitation and 
notification undertakings in shareholder irrevocable 
undertakings (Quantum Strategic Partners Ltd and 
Franklin Templeton Institutional, LLC)

‘“Third Party Proposal” means (a) any offer, scheme of 
arrangement, share issue or other transaction which would 
involve any person or group of persons acting in concert 
(other than the Bidder and persons acting in concert with it) 
acquiring control (as defined in the Code) of the Target; (b) any 
arrangement or transaction for the transfer of any interest in all 
or substantially all of the business and assets of the Target Group 
or in any part thereof which is material in the context of the Target 
Group, taken as a whole or (c) any other transaction which under 
Rule 21.1 of the Code would require approval by shareholders of 
the Target and to which the Bidder has not given its prior written 
consent…

….

[We] further irrevocably undertake to the Bidder:

…

that we shall not, directly or indirectly, solicit or initiate 
discussions with a view to any Third Party Proposal and shall 
notify the Bidder or the Bidder Financial Adviser in writing 
immediately upon receipt of any such approach.’

Exova Group plc by Element Materials Technology 
Group Limited— Non-solicitation and notification 
undertakings in shareholder irrevocable undertakings 
and hard undertaking (TABASCO B.V.)

‘ (2) We undertake to Bidder that before this undertaking lapses 
in accordance with paragraph 14 below, we shall not:

…

(e) solicit, directly or indirectly, any other offer in competition 
with the Acquisition, whether conditionally or unconditionally 
(by whatever means the same is to be implemented) nor enter 
into any negotiation to such effect or fail to inform you promptly 
of any approach by a third party which would reasonably be 
expected to lead to an offer for Exova;

…

14. This undertaking shall lapse and our obligations under this 
undertaking will cease to have effect:

(a) if the Press Announcement, subject to such modifications 
and amendments, as do not adversely affect the terms and 
conditions of the Acquisition as they relate to us, in our capacity 
as a holder of Exova Shares, as may be required or agreed 

between the board of Bidder and Exova (but in any event on 
such terms that entitle each Exova shareholder (i) to receive not 
less than 240 pence in cash for each Exova Share they hold and 
(ii) conditional on approval by Exova shareholders at a general 
meeting of Exova, to receive and retain the proposed final 
dividend for the period to 31 December 2016 of 2.35 pence per 
share), is not released by noon (London time) on 19 April 2017 (or 
such later date as the parties to this undertaking may agree);

(b) if Bidder announces that it does not intend to make or 
proceed with the Acquisition;

(c) if the Offer or the Scheme lapses or is withdrawn and 
Bidder announces that it does not intend to proceed with the 
Acquisition; or

(d) if the Offer or the Scheme lapses or is withdrawn (which, for 
the avoidance of doubt, shall not include any suspension of the 
timetable applicable to any Scheme) and no new, revised or 
replacement Scheme or Offer has been announced by Bidder, in 
accordance with Rule 2.7 of the Code, in its place or is announced 
by Bidder, in accordance with Rule 2.7 of the Code, within 10 
Business Days of such lapsing or withdrawal.’

Circle Holdings plc by Tosca Fund Asset Management 
LLP — Semi-hard undertakings and matching / 
topping rights (Circle Trustee, Richard Griffiths and 
Balderton Capital)

‘The undertaking shall lapse on the same basis as the Circle 
Directors’ irrevocable undertakings save that, in respect of the 
Circle Trustee, in the event of: 

(a) prior to the Offer becoming, or being declared, unconditional 
as to acceptances, an announcement is made by a third party in 
accordance with Rule 2.7 of the Code of a competing offer which 
is a general offer for all of the issued and to be issued shares of 
the Company which includes cash consideration equal to or 
exceeding 110 per cent. of the value of the cash consideration per 
Ordinary Share available under the terms of the Offer and which 
the Circle Trustee determines is more attractive than the overall 
value attributable under the Offer having regard to the total 
consideration of the Offer and the competing offer and 

(b) Bidco does not, within ten days of such announcement of 
such competing offer referred to in (a), announce a revised offer 
which the Circle Trustee determines values each Ordinary Share 
at a price equal to or greater than the value of consideration per 
Ordinary Share under the relevant competing offer, 

then the Circle Trustee may notify Bidco in writing within two days 
of the expiry of such ten day period referred to in (b) that the 
terms of the irrevocable undertaking will lapse (which will allow 
the Circle Trustee to accept the competing offer).’
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Disclosure of bidder’s intentions - business, employees and pensions15

The Code, Rule 24.2(a)
In the offer document, the offeror must state:

(i) its intentions with regard to the future business of the offeree company;

(ii) its intentions with regard to the continued employment of the employees and management of the offeree 
company and of its subsidiaries, including any material change in the conditions of employment;

(iii) its strategic plans for the offeree company, and their likely repercussions on employment and the locations of 
the offeree company’s places of business;

(iv) its intentions with regard to employer contributions into the offeree company’s pension scheme(s) (including 
with regard to current arrangements for the funding of any scheme deficit), the accrual of benefits for existing 
members, and the admission of new members;

(v) its intentions with regard to any redeployment of the fixed assets of the offeree company; and

(vi) its intentions with regard to the maintenance of any existing trading facilities for the relevant securities of the 
offeree company.

The Code, Rule 24.2(b)
If the offeror has no intention to make any changes…it must make a statement to that effect.

Under Rule 24.2(a) of the Code, a formal offer should set out the bidder’s intentions as regards continued employment 
of the target’s employees, including any material change to the conditions of employment, as well as the likely impact 
of strategic plans for the target on employment, place of business and any fixed assets.

Under the Code, bidders are also required to consider the effects of an offer on a target’s pension scheme and to 
disclose in the offer document its intentions with regard to such scheme and the likely repercussions on those 
schemes of its strategic plans, or to make an appropriate negative statement. These provisions do not apply to a 
pension scheme which provides pension benefits only on a ‘defined contribution’ basis. 

Under Rule 24.2(b), the bidder must make a negative statement where it has no intention to make any such changes, 
or considers its strategic plans for the target will have no repercussions on such matters.

In 10 (37%) of the firm offers announced in the first half of 2017 the bidder issued a generic statement that it would 
initiate some form of post-acquisition strategic review to identify future operational improvements where synergies 
and efficiencies could be achieved across the enlarged group or that it had not made any decisions (and would not do 
so until after the review). In some instances, these generic statements were qualified, for example, that the existing 
board of the target would resign following the acquisition and/or that as a result of delisting of the target’s shares on the 
Main Market or AIM, certain functions may no longer be required/will be reduced in size.   

In 10 of the 27 firm offers (37%), bidders made definitive statements that they had no intention (or at least no current 
intention) to make any material post-acquisition changes. Despite such assurances, many bidders still stated that 
where synergies could be identified changes would be inevitable. A number of negative statements were qualified, eg, 
other than the potential relocation of the target’s head office (and accordingly head office employees), or the target 
directors ceasing to be directors of the target, the bidder had no intention to make any material post-acquisition 
changes. 

Where bidders were in a position to disclose more detailed information, their plans usually related to the likely reduction 
in the target’s head count, the relocation of its headquarters, the combining of administrative and operational 
functions and the resignation of the target board. 

H1 2017 also saw a number of bidders stating that existing employment rights of all management and employees would 
be honoured and pension obligations complied with.
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Examining the latest market practice and trends emerging from the 
2016 season of annual general meetings held by companies in the FTSE 
350.

Drafting Examples

Aberdeen Asset Management plc offer by Standard 
Life plc — Offeror intentions to reduce employee 
numbers

‘Aberdeen and Standard Life attach great importance to 
the skills and experience of Aberdeen’s and Standard Life’s 
management and employees. The Combined Group will 
offer significant opportunities for employees in a business 
of greater size and scope incorporating the skills and talent 
present in both companies. 

Standard Life and Aberdeen recognise, however, that in order 
to achieve the expected benefits of the merger, there will be a 
need to maximise operational efficiencies and cost synergies.

Aberdeen and Standard Life expect to achieve cost 
synergies where duplication exists and by taking advantage 
of opportunities to leverage the additional scale of the 
Combined Group. At this time it is estimated that the 
integration and restructuring will result in a phased reduction 
of approximately 800 roles from the total global headcount 
of the Combined Group as at 31 December 2016 of 
approximately 9,000 over the three year integration period. 
Synergies will come in part from employee departures arising 
from natural turnover. Other appropriate steps will be taken to 
minimise the number of compulsory redundancies, including 
the active management of Aberdeen’s and Standard Life’s 
recruitment and vacancies.

As part of the planning process Aberdeen and Standard 
Life will look to maximise operational efficiencies including 
the rationalisation and consolidation of premises where 
Aberdeen and Standard Life already operate from multiple 
locations in a close geographic proximity.

Aberdeen and Standard Life will engage and consult with 
employees and their representative bodies in accordance 
with their respective legal obligations with regard to any 
impacts on employment or the location of places of 
business once integration planning is complete and detailed 
restructuring proposals and potential impacts are known. 
Finalisation of the proposed integration plan will be subject 
to engagement with appropriate stakeholders, including 
management and employee representative bodies.

Aberdeen and Standard Life have each confirmed that 
the existing statutory and contractual employment rights, 
including accrued pension rights of all Standard Life and 
Aberdeen employees, will be fully safeguarded upon and 
following completion of the Merger.

Both Aberdeen and Standard Life are signatories to the HMT 
Women in Finance Charter and the Combined Group will set 
a single target to reflect both companies’ commitment to the 
importance of diversity.’

Amec Foster Wheeler plc by John Wood Group plc                   
Offeror intentions—to reduce employee numbers

‘Following completion of the Combination, the board of the 
Combined Group will aim to retain the best talent of Amec 
Foster Wheeler and JWG. The JWG Board recognises that, in 
order to achieve the expected benefits of the Combination, 
some operational, corporate and administrative restructuring 
will be required following completion of the Combination. The 
synergy work carried out to date has confirmed the potential 
to generate cost savings for the Combined Group through 
operational, corporate and administration efficiencies. 

However, as at the date of this document, proposals remain 
in development as to how and where such headcount 
reductions will be implemented. Further detailed analysis 
will need to be undertaken by the integration planning 
team. Development of integration plans will be subject to 
engagement and (if applicable) consultation with relevant 
stakeholders (including employee representative bodies). 

Until the integration planning and organisational design 
is complete and JWG has engaged with the appropriate 
stakeholders (including, if applicable, having consulted with 
employee representative bodies), the detailed steps and 
outcomes of corporate, operational and administrative 
integration will not be certain and the impact they will have 
on the employment and places of business of the Combined 
Group is not yet known….

Based on current integration planning JWG expects an overall 
potential reduction of approximately 2 per cent. of roles 
globally across the Combined Group and the total combined 
group workforce. Any headcount reductions will be inclusive 
of natural attrition. The proportion of cost savings expected 
to come from reducing headcount is approximately 60 per 
cent. 

The existing contractual and employment rights of the 
employees of the Amec Foster Wheeler Group, including 
accrued pension rights under applicable laws, will be 
safeguarded upon and following completion of the 
Combination. JWG intends that, following completion of the 
Combination, Wood Group will continue to comply with all of 
Amec Foster Wheeler’s existing pension obligations, including 
commitments to make previously agreed deficit contributions 
and contractually required employer contributions.’

Berendsen plc by Elis SA                                                                                             
Offeror intentions—to create a stable working 
environment

‘Elis attaches great importance to the skills and experience of 
the existing employees of Berendsen. Elis intends to approach 
the integration of the broader management team in an open 
and transparent manner with the aim of retaining and motivating 
the best talent across the Combined Group. Once integration 
is completed, Elis aims to create a stable working environment 
across the Combined Group to facilitate employee development. 

Elis confirms that it intends to safeguard the existing employment 
and pension rights of all existing management and employees of 
Berendsen in accordance with applicable law.’
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Employee representatives’ and pension schemes trustees’ opinions16

Under Rule 25.9 of the Code, the target board is under an obligation to append to its response circular (or, where the 
offer is recommended, the offer document itself) any (a) opinion prepared by the target’s employee representatives 
on the effect of the offer on employment and (b) any opinion prepared by the pension scheme trustees on the effect 
of the offer on the pension scheme(s), if received before the circular/offer document is published. If the employee 
representatives /pension scheme trustees miss this deadline, their opinions must be published on the target’s 
website. Representatives and trustees also have a right to publish further opinions if an offer is revised. 

Employee representatives’ opinion

Engagement by employee representatives in UK M&A improved slightly in the first half of 2017. Of the 27 offers firmly 
announced in the first half of 2017, there was only one instance of the target’s employee representatives giving an 
opinion (Amec Foster Wheeler plc by John Wood Group plc).  In the corresponding period in 2016, there were no 
employee representatives’ opinions issued.

The ‘union directorate’ (which appears to cover both employee representative and pension trustee roles) of Amec 
Foster Wheeler gave an opinion on the proposed deal and stated that it was not possible to ascertain the consequences 
relating to employment and pension benefits and considered the statement of intention to be insufficient and 
incomplete, and posed numerous questions.  

Pension schemes trustees’ opinion

Bar the opinion of the union directorate of Amec Foster Wheeler discussed above, there were no instances of 
pension scheme trustees providing an opinion in H1 2017.  This is in line with H1 2016, where one deal (British Polythene 
Industries plc by RPC Group plc) included such an opinion.

Disengagement by employee representatives in UK M&A continued in H1 2017
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H1 2017: Firm offer announcements

Aberdeen Asset Management plc by Standard Life plc
Amec Foster Wheeler plc by John Wood Group plc
Berendsen plc by Elis SA
Booker Group plc by Tesco plc
Circle Holdings plc by Toscafund Asset Management LLP 
and Penta Capital LLP
Dragon-Ukrainian Properties and Development plc by 
Dragon Capital Investments Limited
Electric Word plc by Riccardo Silva and Marco Auletta
Exova Group plc by Element Materials Technology 
Group Limited
FIH Group plc by The Rowland Purpose Trust 2001
Gemfields plc by Fosun Gold Holdings Limited 
Gemfields plc by Pallinghurst Resources Limited
Hayward Tyler Group plc by Avingtrans plc
Hornby plc by Phoenix UK Fund Ltd
Industrial Multi Property Trust plc by Hansteen Holdings 
plc
InterQuest Group plc by Chisbridge Limited
Kalibrate Technologies plc by Hanover Investors 
Management LLP
Kennedy Wilson Europe Real Estate plc by Kennedy-
Wilson Holdings, Inc.
Mariana Resources Limited by Sandstorm Gold Ltd
Market Tech Holdings Limited by LabTech Investments 
Ltd
Monitise plc by Fiserv, Inc.
NetPlay plc by Betsson AB (publ)
Panmure Gordon & Co. plc by QInvest LLC and Atlas 
Merchant Capital LLC
Shawbrook Group plc by Pollen Street Capital Limited 
and BC Partners LLP
The Prospect Japan Fund Limited by Prospect Co., Ltd.
Touchstone Innovations plc by IP Group plc
Waterman Group plc by CTI Engineering Co. Limited
WS Atkins plc by SNC-Lavalin Group Inc.

H1 2017: Possible offer announcements

Aberdeen Asset Management plc by Standard Life plc 
(firm offer announced)
Berendsen plc by Elis SA
Bovis Homes Group plc by Galliford Try plc (terminated)
Bovis Homes Group plc by Redrow plc (terminated)
Brave Bison Group plc by Zinc Media Group plc 
(terminated)
Exova Group plc by Element Materials Technology 
Exova Group plc by Jacobs Holding AG (terminated)
Exova Group plc by PAI Partners SAS (terminated)
FIH Group plc by Dolphin Fund Limited (terminated)
Gemfields plc by Fosun Gold Holdings Limited 
Hayward Tyler Group plc by Avingtrans plc 
InterQuest Group plc by Chisbridge Limited 
Shawbrook Group plc by Pollen Street Capital Limited 
and BC Partners LLP (firm offer announced)
The Prospect Japan Fund Limited by Prospect, Co. Ltd 
The Stanley Gibbons Group plc by Disruptive Capital 
Finance LLP (terminated) 
Touchstone Innovations plc by IP Group plc 
Unilever plc and Unilever N.V. by The Kraft Heinz 
Company (terminated)
WS Atkins plc by SNC-Lavalin Group plc

Formal sale processes 
Frenkel Topping Group plc – formal sale process 
(terminated)
Imagination Technologies Group plc – formal sale 
process 
Jimmy Choo plc – formal sale process
Pebble Beach Systems Group plc – formal sale process
The Co-operative Bank p.l.c – formal sale process 
(terminated)
The Stanley Gibbons Group plc – formal sale process

Commencement of offer period by strategic review
Bowleven plc – strategic review (terminated)

Deals included in the report
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