
The duty of candour 
The Francis Inquiry

In June 2010 a full public inquiry into the Mid Staffordshire Foundation NHS Trust was announced. This 
was following concerns about standards of care at the Trust, and an investigation and report published 
by the (now abolished) Healthcare Commission in March 2009. The concerns were surrounding 
apparently high mortality rates in patients admitted as emergencies. The Inquiry was chaired by 
Robert Francis QC.

The Francis Inquiry concluded that candour is an essential 
component in high quality healthcare, but that openness, 
transparency and candour are frequently not observed. Thus 
the introduction of a statutory duty of candour implements a key 
recommendation from the Inquiry.

The duty of candour has also been coined Robbie’s Law by eg the 
Action against Medical Accidents group after Robbie Powell who 
died in 1990.

Statutory framework
The regulations were made on 6 November 2014 with some 
regulations effective 21 days after that ie 27 November 2014 in 
accordance with reg 1.

The statutory duty of candour is effective from 27 November 
2014 as is the fit and proper persons test for directors of a health 
service body.

The duty of candour
The duty of candour places a requirement on providers of health 
and adult social care to be open with patients when things go 
wrong. NHS providers will be required to comply with the duty of 
candour. The duty was introduced as part of the fundamental 
standard requirements for all providers. It applies to all NHS 
trusts, foundation trusts and special health authorities, and for all 
other providers registered with the CQC from 1 April 2015.

The duty of candour requires that a health service body must act 
in an open and transparent way with relevant persons in relation 
to care and treatment provided to service users in carrying on a 
regulated activity.

A regulated activity is defined under reg 3 and schedule 1 of SI 
2014/2936 and in relation to clinical negligence claims includes eg 
treatment of disease and injury, surgical procedures, diagnostics 
and screening procedures and maternity and midwifery services.

The duty is owed by the health service body and reg 4 contains 
further requirements where the service provider is an individual 
or partnership.

A health service body must act in an open and transparent way in 
relation to care and treatment provided in carrying on a regulated 
activity. As soon as becoming aware that a notifiable incident has 
occurred must notify the relevant person and provide reasonable 
support to that person or persons.

A notifiable incident is any unintended or unexpected incident 
that occurred during a regulated activity that results in:

•	 death

•	 severe harm

•	 moderate harm or

•	 prolonged psychological harm

•	 These degrees of harm are defined in reg 20 (7)

The notification must:

•	 be given in person

•	 provide a true account

•	 advise about appropriate further enquiries

•	 include an apology, and

•	 be recorded in a written record kept by the health service body
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Fit and proper person test
In addition to the duty of candour, directors of NHS providers will 
need to meet a fit and proper person test. The CQC will be able to 
insist on the removal of directors who fail this test. It applies to all 
NHS trusts, foundation trusts and special health authorities, and 
for all other providers from 1 April 2015.

The individual must:
•	 be of good character

•	 have the qualifications, competence, skills and experience 
necessary

•	 be able to properly perform the tasks

•	 not been involved in any serious misconduct or 
mismanagement in the course of a regulated activity

•	 not have any of the grounds of unfitness specified in Part 1 of 
Schedule 4 apply

Fundamental standards
From 1 April 2015, all health and social care providers will be 
required to meet fundamental standards of care, in addition to 
the duty of candour and the fit and proper person test mentioned 
above, as a condition of their registration with the CQC. There are 
criminal penalties for failing to meet some of the standards.
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