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LexisNexis In-house NewsIN
The months key commercial legal stories that 
could affect your business

In association with

The UK formally triggers Article 50
The UK has formally given notice under Article 50 of the 
Treaty on the European Union of its intention to withdraw 
from the EU and Euratom. Sir Tim Barrow, the UK’s 
permanent representative in Brussels, personally handed 
over a letter from the government to Donald Tusk, the 
President of the European Council. Mr Tusk’s draft EU 
negotiating guidelines have already been distributed among 
the remaining 27 Member States, but will not be adopted 
formally until a special summit in Brussels on the 29th April.

Further reading: Let the negotiations begin – triggering 
Article 50 

Reports show businesses are confident and more 
optimistic about the long-term outlook than initially 
expected. However, others remind that businesses are 
facing substantial change, with the UK leaving both the EU 
Single Market and the Customs Union. Lawyers too stress 
the importance of being prepared and having in place 
procedures to stave off any possible ill-effects. With a view 
to setting out some of the legislative and regulatory changes 
ahead, the government has published a White Paper on the 
Great Repeal Bill. Several pieces of legislation are expected 
to follow in due course. See LNB News 29/03/2017 51.

Marathon misses the jackpot in breach 
of confidence case
The case of Marathon Asset Management LLP and another 
v Seddon and others [2017] EWHC 300 (Comm) related 
to a dispute between the three founders of an investment 
management business, which led to one of them leaving and 
setting up a competing business, along with a number of 
other employees. 

The High Court held that the first defendant was in breach of 
duties of confidence owed to the claimants in contract and 
under general law for copying files to a shared drive, and was 
jointly liable with the third defendant pursuant to a common 
design for his breach of confidence in copying and retaining 
those files for a period. However, it rejected the claimants’ 
claim for damages of £15m, based on a hypothetically 
agreed licence fee, and awarded only nominal damages of 
£1.00 against each defendant. 

Further reading: 
Are privacy injunctions still an effective remedy? 
Confidential information and former employers
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Onerous rent concession letters – 
landlords beware
In Vivienne Westwood Ltd v Conduit Street Development 
Ltd [2017] EWHC 350 (Ch), the termination provisions in a 
rent concession letter were unenforceable as a penalty. This 
meant that the rent remained capped at £125,000, despite 
the fact that the open market rent had been agreed at 
£232,500. The court’s conclusions turned on the particular 
wording of the rent concession letter. Nonetheless, 
landlords are well-advised to avoid imposing unduly onerous 
consequences of termination in rent concession letters. For 
more information on the decision, which is also of interest 
to those drafting more general commercial contracts, see: 
Onerous rent concession letters – landlords beware.

The importance of defining software 
licensing terms
What issues can ambiguous contract licensing terms 
raise between vendors and customers and what steps 
can involved parties take to resolve them? Robin Fry, legal 
director at Cerno Professional Services Ltd, examines the 
case of SAP UK Ltd v Diageo Great Britain Ltd [2017] EWHC 
189 (TCC) in News Analysis: The importance of defining 
software licensing terms. 

The decision dealt with undefined software licensing terms. 
SAP licenses its software on its (invariable) standard terms. 
Lawyers need to explain to their clients that usage, on 
which license fees need to be paid, go significantly beyond 
the obvious personnel who are operating the systems. 
Legal advisers should be aware that important terms such 
as “use” or “access” are surprisingly undefined in these 
important and high-value contracts; this creates risk as to 
what types of use require licence fees to be paid, at what 
level and by which categories of “users”. Licensable use can 
also extend, unexpectedly, to third parties who, remotely 
and indirectly, initiate the running of the software or obtain 
data from it. Whether or not use falls within the ambit of a 
software licence agreement often depends on both legal 
interpretation and the exact technical deployment, and how 
each relates to the other. 

Finally, even if clients have had a long relationship with a 
particular software vendor, with a substantial and continuing 
investment, this does not eradicate the risk of claims against 
them if under-licensing is alleged. 

Legal professional privilege and the 
processing of personal data
What is the scope of the LPP exception provided for under 
the Data Protection Act 1998, and is the right of an individual 
to receive personal data following a subject access request 
a free-standing right or a right limited by the purpose of the 
request? In News Analysis: Legal professional privilege and 
the processing of personal data, Ziva Robertson, partner, 
and Catrin Hughes, associate, at McDermott, Will & Emery, 
examine the Court of Appeal’s consideration of these 
matters in Dawson-Damer and others v Taylor Wessing LLP 
(Information Commissioner intervening) [2017] EWCA 
Civ 74.

Ruchi Parekh of Cornerstone Barristers examines the Court 
of Appeal’s judgment in Ittihadieh v 5-11 Cheyne Gardens 
Rtm Company Ltd and others; Deer v University of Oxford 
[2017] EWCA Civ 121 and looks at the issues discussed, 
such as the definition of personal data and what exactly 
constitutes subject access requests in News Analysis: 
Subject access requests.

ICO publishes guidance on consent 
under the GDPR
Draft guidance from the Information Commissioner’s 
Office (ICO) on the General Data Protection Regulation 
(EU) 2016/679 (GDPR) explains the ICO’s recommended 
approach to compliance and what counts as valid consent. 
It provides practical help to decide when to rely on consent 
and when to look at alternatives, explains the key differences 
with the Data Protection Act 1998 (DPA 1998) and gives 
advice about existing DPA consents.

The ICO requested comments on the draft guidance by 
the 31st March. Following the consultation, the ICO aims to 
publish the guidance in May this year. This timescale may be 
affected due to developments at European level. The ICO 
has also published a paper on big data and the GDPR.

Data 
Security

See how this detailed GDPR planner with accompanying 
precedents can help you interpret and implement the 
ICO’s 12-step checklist. Access phase 1: GDPR Planner >
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CAP issues guidance on affiliate 
marketing
The Committee on Advertising Practice (CAP) has issued 
guidance on affiliate marketing. Affiliate marketing is a 
type of performance-based marketing where an affiliate is 
rewarded by a business for each new customer attracted by 
their marketing efforts, usually with a pre-agreed percentage 
of each sale.  Affiliates typically place advertisements 
and links online that direct consumers to the website of a 
company. The key points of the guidance are: remember 
that the UK Code of Non-broadcast Advertising, Sales 
Promotion and Direct Marketing applies to affiliate 
marketing; make sure affiliate marketing is obviously 
identifiable; and take care with the content. Affiliate 
marketing can make use of various methods described 
above, such as vlogs or tweets.

Further reading: 
Identifying advertising

Court of Justice rules on wearing 
political, philosophical or religious 
signs in the workplace
The Court of Justice has ruled on two cases relating to 
wearing an Islamic headscarf or other political, philosophical 
or religious sign in the workplace.

In Bougnaoui v Metropole, C-188/15, the court ruled that the 
willingness of an employer to take into account the wishes 
of a client who does not want a worker employed by the 
employer to wear an Islamic headscarf while on the client’s 
premises, does not amount to a genuine and determining 

occupational requirement under the Equal Treatment 
Framework Directive 2000/78/EC.

Further reading:  
Client wishes re Islamic headscarf not genuine occupational 
requirement

In Achbita, Centrum voor Gelijkheid van kansen en voor 
racismebestrijding v G4S Secure Solutions C-157/15, the 
Court of Justice ruled that an employer’s internal rule which 
prohibits the visible wearing of any political, philosophical 
or religious sign (including an Islamic headscarf) does not 
constitute direct discrimination under the Equal Treatment 
Framework Directive. However, it may amount to indirect 
discrimination if that apparently neutral obligation puts 
persons adhering to a particular religion or belief at a 
particular disadvantage (eg Muslim women) unless the 
rule can be justified as an appropriate and necessary way 
of achieving a legitimate aim. An employer’s desire to have 
workers who come into contact with customers projecting 
an image of neutrality can be such a legitimate aim. 

Further reading: 
Ban on religious signs justifiable by the aim of projecting 
neutral image 
Company dress codes – neutrality over diversity?

Annual leave is not counted as absence 
for a part-time workers claim
The Employment Appeal Tribunal has held in Fidessa plc 
v Lancaster (UKEAT/0093/16/LA) that a full-time worker 
who returns part-time to the same job or a job at the same 
level after an absence of less than 12 months may consider 
herself as a comparable full-time worker for the purpose 
of a claim under regulation 4 of the Part-time Workers 
(Prevention of Less Favourable Treatment) Regulations 
2000 SI 2000/1551. Annual leave is not to be counted as 
absence for the purposes of measuring the length of the 
period of absence under regulation 4. 

The judgment is helpful in clarifying the circumstances in 
which a full-time worker who returns to work on a part-time 
basis can take the benefit of regulation 4 of the Part-time 
Workers Regulations and compare her new part-time job to 
her previous full-time position. It confirms that for a woman 
to take the benefit of regulation 4 after a period of maternity 
leave, a period of annual leave added at the end will not 
be counted as extending her period of absence for those 
purposes. Accordingly, if a period of annual leave added to 
her maternity leave would take her over the 12-month limit 
provided for by regulation 4, it is not necessary for her to 
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return to work for one day before taking her annual leave so 
that she does not breach that 12-month limit. 

This is helpful because it is not uncommon for women to 
move from a full-time job to a part-time job after a period 
of maternity leave and it is also not uncommon for them to 
add on, at the end of their maternity leave, the annual leave 
that they have accrued during their absence. This judgment 
allows that to continue without prejudicing a potential claim 
under the Part-time Workers Regulations based on the 
regulation 4 comparison. 

Further reading: 
Annual leave is not counted as absence for a part-time 
workers claim

British Gas refused permission to 
appeal by Supreme Court in Lock 
holiday pay case
British Gas has been refused permission to appeal by 
the Supreme Court in the long-running Lock holiday pay 
case. A worker’s statutory holiday pay should, therefore, 
be calculated taking into account any results-based 
commission earned. 

Further reading: 
British Gas refused permission to appeal by Supreme Court 
in Lock holiday pay case

Announcements in Budget 2017
The UK government has announced in the Budget that it will 
investigate ways to protect consumers from unnecessary 
costs and inefficiencies, including: preventing consumers 
being charged unexpectedly when a subscription is renewed 
or a free trial ends; making terms and conditions simpler 
and clearer including in digital contracts, for example 
signing up to a social network; and fining companies that 
mislead or mistreat consumers. We will report further on the 
government’s proposals in due course.

Further reading: 
Spring Budget 2017 – Tax analysis

Whistleblower rewards
The CMA has launched a new campaign “Cracking down on 
Cartels” to raise awareness of £100,000 rewards that are 
available for reporting cartels. In addition, the European 
Commission has launched a new tool to allow individuals to 
anonymously alert the Commission about anticompetitive 
practices. These measures raise the importance of 
competition law compliance and internal whistleblower 
systems. It’s worth remembering that if a company is the 
first to report a malpractice then it can get immunity from 
fines. A report directly to the Commission or the CMA by a 
current or former employee will not provide the company 
with immunity from fines.

Modern Slavery Act
The UK Anti-Slavery Commissioner has recently reported 
to the UK Parliament that the Modern Slavery Act has 
increased awareness, but the annual slavery and trafficking 
reports (required of all large businesses) have been 
weak, particularly concerning training, due diligence, 
risk assessments and in some cases do not comply with 
the Act’s minimum requirements. A task force has been 
established to help drive enforcement of the Act. The UK 
government has indicated that it plans to spend £6m on 
ten new projects to tackle modern slaver, see LNB News 
16/03/2017 44.
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Disclaimer

Nothing in this bulletin, or on the associated website, is legal advice. We have taken all reasonable care in the preparation of this bulletin, but neither we nor 
the individual authors accept liability for any loss or damage (other than for death or personal injury arising from negligence which cannot be excluded) 
caused to any person relying on any statement in or omission from this publication.

To access related learning and development practice notes for  
in-house lawyers, sign up for a free trial of LexisPSL and discover 
the full portfolio of bespoke resources that LexisNexis has to offer.

In association with

Introducing Radius Law
When we provide advice we won’t sit on the fence, nor will we use  
legal jargon.

We say what we would do if it was our business.

We’ll get to the point in the quickest way possible.

Our aim is to provide the best service, not the service that generates the 
most fees.

Radius Law is inexpensive. It’s a virtual firm so real estate costs are 
low and it does not have an expensive partnership model to sustain. 
These savings are passed on to you. Furthermore, the commercial and 
pragmatic advice ensures we get to the point, saving hours of fees. We 
are socially responsible and put our money where our mouth is; 10% of 
profits go to charity every year.

www.radiuslaw.co.uk

Introducing LexisNexis In-house
You’re sitting at your desk. Emails are flying backwards and forwards 
from sales, customers, law firms, your finance director. Where do you 
start?

On one hand, you’re firefighting and solving problems. You have to know 
about almost everything – from balance sheets to social media. On 
the other, you know that the role of the in-house lawyer is increasingly 
critical to business risk management. Further, still, you want to add value 
to the business – and to be seen doing so – not just for commercial 
reasons, but your own development.

No one understands this the way we do. Why? We invest hours every 
month listening to in-house lawyers. That’s how we know every lawyer is 
different, as is every in-house team.

As a result, we’ve developed an unrivalled portfolio of information and 
services to help you meet your immediate and longer-term challenges, 
so that you get the best result for your business.

www.lexisnexis.co.uk/inhouse

http://blogs.lexisnexis.co.uk/inhouse/free-one-week-trial-of-lexispsl-in-house/
http://www.radiuslaw.co.uk
http://www.lexisnexis.co.uk/inhouse

