
KEY POINTS
�� Unitranche lenders are not usually able to provide working capital facilities which means 

that the intercreditor dynamics between unitranche term debt (provided by non-bank 
debt funds) and the revolving facility (usually provided by a bank) are a key structural 
feature of mid-market financing transactions in Europe.
�� Whilst it is accepted that, as with the high yield market, the revolving facility will require 

“super senior” status, there are a number of intercreditor complexities to consider in 
documenting a SSRCF/unitranche transaction.
�� The primary points for negotiation focus on what “entrenched” rights the super senior lenders 

will have and who has control in an enforcement scenario. Whilst there is now a generally 
accepted market position on these points, each deal can differ in the detail depending on, 
amongst other things, the relative size of the revolving facility to the term debt. 
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Intercreditor considerations for super 
senior lenders in unitranche financings
In this article, Alistair Hill identifies a number of intercreditor complexities to consider 
in documenting a super senior revolving credit facility/unitranche transaction.

INTRODUCTION 

nThe primary purpose of this article 
is to analyse the intercreditor 

position of a super senior revolving 
credit facility (SSRCF) in a unitranche 
financing transaction. Generally speaking, 
the SSRCF will be documented in the 
same facility as the unitranche debt and 
therefore the SSRCF and unitranche debt 
will have a common set of representations, 
undertakings and events of default albeit the 
SSRCF may have the benefit of a separate 
financial covenant, for example a leverage 
covenant set with more headroom than the 
leverage covenant applying to the facilities 
generally and/or a minimum EBITDA 
covenant. SSRCF/unitranche transactions 
are usually structured with one set of 
guarantees and one security agent holding 
the same set of security for the benefit of 
both super senior lenders and unitranche 
lenders (as well as any hedging providers). 

From the perspective of a lender under 
the SSRCF (a SSRCF Lender) in such a 
structure, the key areas of concern will be 
to: (i) establish and preserve throughout the 
life of the facilities the super senior status of 
the revolving facility by reference to not only 
the existing unitranche debt but also to any 
incremental facilities or additional debt that 
may be permitted; (ii) ensure more generally 
that amendments/waivers cannot be made to 
the facility which would impair or otherwise 
be prejudicial to the SSRCF without 
SSRCF Lender consent; and (iii) provide 

a mechanism for the SSRCF Lenders to 
ensure they are repaid in full and in a timely 
manner on any enforcement and, as part 
of this and subject to certain conditions, 
to be given control over the enforcement 
process in circumstances where there has 
been a Material Event of Default (see below) 
with respect to the SSRCF and where the 
unitranche lenders have not otherwise taken 
enforcement action or have delayed the 
taking of that enforcement action.

WHAT IS SUPER SENIOR?
Typically the intercreditor arrangements for 
a SSRCF/unitranche deal will not rank the 
priority of the claims of the SSRCF Lenders, 
the unitranche lenders and any hedging 
providers so that, until enforcement, all of 
the secured debt effectively ranks pari passu 
and the super senior element of the SSRCF 
(and any hedging granted equivalent status) 
is therefore only by reference to the waterfall 
of proceeds distributed by the security 
agent post enforcement of the security. As 
a consequence, there is (unlike in a senior/
mezzanine intercreditor arrangement) no 
ability for the SSRCF Lenders to serve a 
payment blockage notice in respect of the 
“ junior” term debt, stopping payments by the 
borrower in respect of the unitranche debt.

Pre-enforcement, the application of 
mandatory prepayment proceeds from disposals, 
insurance claims, recoveries from acquisition 
claims etc. will be a matter for negotiation in 
each case. Generally speaking disposal proceeds 

will be applied in prepaying the unitranche 
debt first and it is for this reason that SSRCF 
Lenders will want to ensure that they have some 
control over certain disposals as otherwise there 
is a potential mechanism for the super seniority 
of the RCF to be bypassed where disposals 
are being made otherwise than through 
the enforcement of security. In some deals, 
depending on the relative size of the SSRCF to 
the term debt, the SSRCF Lenders will insist 
on a pro rata prepayment regime applying if the 
term debt, relative to the SSRCF, reduces by a 
certain proportion or the SSRCF Lenders may 
otherwise insist that the SSRCF is given priority 
to disposal proceeds if leverage exceeds a  
pre-defined limit or the borrower is not 
maintaining a required pro forma EBITDA.  
In some cases the SSRCF Lenders will require 
that insurance and other proceeds are applied  
to prepay the SSRCF first. 

AMENDMENT AND WAIVER RIGHTS
Whilst the SSRCF Lenders will have a vote 
on amendments/waivers in the ordinary way 
and will therefore benefit from the standard 
“entrenched” matters requiring all lender 
consent, the unitranche lenders will generally 
want control over amendments/consents 
which can be achieved by a majority lender 
vote and therefore, by reference to the standard 
66.66% majority lender voting threshold, will 
typically ensure that the SSRCF does not 
constitute one third or more of the overall 
debt (to prevent the SSRCF having a general 
“blocking” vote). 

To protect their position as a “minority” 
creditor therefore the SSRCF Lenders 
will want to ensure that they are granted 
a separate vote with respect to certain 
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key amendments/waivers to the facility 
agreement (ie in addition to Majority Lender 
consent generally, a separate majority SSRCF 
Lender consent is also required). Whilst 
the matters which are subject to a separate 
SSRCF consent right (the SSRCF Consent 
Provisions) vary from deal to deal, those 
which typically feature are:
�� the waiver of an Event of Default to the 

extent it constitutes a Material Event of 
Default (see below) and changes to the 
definition of Material Event of Default 
or the definitions used or referenced in 
that definition so far as they relate to a 
Material Event of Default;
�� changes to commitment/arrangement fee 

provisions to the extent they relate to the 
SSRCF;
�� changes to the application of mandatory 

prepayments;
�� changes to the purposes for which the 

SSRCF may be applied;
�� significant disposals of assets (usually 

defined by reference to an EBITDA 
or gross asset threshold eg disposals 
representing 20% or more of total 
EBITDA or gross assets) and changes 
to the definition of permitted disposal 
where it relates to a significant disposal; 
�� the requirement to deliver annual,  

quarterly and monthly financial statements 
and compliance certificates;
�� the definition of permitted security 

and permitted financial indebtedness 
to the extent that without such consent 
the relevant breach would constitute a 
Material Event of Default (ie consent to 
the grant of security or the incurrence 
of debt where the result is additional 
indebtedness which ranks pari passu to or 
in priority to the SSRCF);
�� breach of any separate super senior  

financial covenant (and related financial 
definitions) and changes to the equity cure 
provision, in so far as such change relates 
to the super senior financial covenant;
�� breach of the SSRCF clean-down  

provision;
�� changes to the definition of the SSRCF 

Consent Provisions; 
�� the waiver of, or changes to, the conditions 

precedent that relate to the SSRCF  

(and generally SSRCF Lenders like to 
retain a separate right to sign off the  
conditions precedent to a financing  
generally but this is often resisted);
�� a change to the maturity date of the  

unitranche debt such that it falls less 
than an agreed period of time after the 
maturity date for the SSRCF (typically 
negotiated at between 1–6 months); and
�� changes to the acceleration provisions 

in so far as they relate to the right of the 
SSRCF Lenders to accelerate or take 
enforcement action.

There have been examples of SSRCF 
Lenders insisting that if a unitranche lender 
purchases a participation/commitment under 
the SSRCF they be disenfranchised to ensure 
the unitranche cannot influence the outcome 
of a vote on the SSRCF Consent Provisions. 
In addition unitranche lender consent to  
the waiver of a Material Event of Default  
(see below) is not usually required albeit they 
will retain their own separate waiver right 
if the circumstances causing that Material 
Event of Default also constitute a “standard” 
Event of Default.

ENFORCEMENT: SSRCF STANDSTILL
The general position is that the unitranche 
term lenders will control enforcement 
and that SSRCF Lenders will be, on the 
occurrence of a Material Event of Default, 
“stoodstill” for a period of time whilst the term 
lenders determine what (if any) enforcement 
action they wish to take. This is combined 
with an ability for the unitranche to buy-out 
the SSRCF (and any related super senior 
hedging debt) so that, should they wish, 
the unitranche lenders can control all of the 
borrower’s secured debt in a restructuring/
enforcement scenario.

The market standard standstill provisions 
for SSRCF/unitranche transactions generally 
provide that the SSRCF standstill will last 
for a period of 90 days where the relevant 
Material Event of Default is a payment 
default under the SSRCF and 120 days with 
respect to other Material Events of Default. 
Where there is a separate SSRCF financial 
covenant however, the standstill regime will 
usually require a 120 day standstill period for 

a breach of this covenant and 150 days for 
other Material Events of Default.

Provided that, at the end of the 
applicable standstill period: (i) the term 
lenders have not commenced material 
enforcement action (defined to capture 
substantive enforcement of the transaction 
security so as to prevent the artificial 
extension of the SSRCF standstill period 
by the exercise of some “token” enforcement 
step); (ii) the option to purchase the SSRCF 
has not been exercised by a unitranche 
lender; and (iii) the applicable Material 
Event of Default is continuing, then the 
majority SSRCF Lenders will be able to 
initiate enforcement via instructions to the 
security agent.

In this context the SSRCF Lenders will 
typically want the Material Event of Default 
definition to capture an Event of Default 
resulting from:
�� the non-payment of SSRCF liabilities 

(unqualified with respect to principal or 
interest but often subject to a de minimis 
threshold in respect of any other amount 
unpaid to the SSRCF Lenders); 
�� a breach of any SSRCF financial covenant;
�� a breach of the clean-down provisions 

applying to the SSRCF (subject to a 
remedy period);
�� a breach of the requirement to provide 

annual financial statements, quarterly 
financials or a compliance certificate 
(subject to a remedy period); 
�� a breach of the restrictive undertakings 

relating to the incurrence of financial 
indebtedness of the granting of security 
where the effect of that breach is to allow 
additional indebtedness that ranks pari 
passu to or in priority to the SSRCF;
�� the insolvency of (including insolvency 

proceedings generally and creditors’  
process having been commenced in 
respect of ) a Borrower under the SSRCF, 
an obligor which has entered into hedging 
arrangements with a SSRCF Lender or, 
sometimes, a significant company defined 
by reference to a certain threshold of 
assets/EBITDA (usually 20%);
�� the repudiation/rescission or unlawfulness/ 

invalidity of the Finance Documents 
(albeit this is usually qualified by reference 
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to such event causing material prejudice to 
the SSRCF Lenders); or 
�� any event or circumstance that would 

have been a Material Event of Default 
but for a purported waiver or amendment 
which occurred in breach of the SSRCF 
Consent Provisions. 

Separately from the standstill provisions 
set out above, the SSRCF Lenders will also 
want to ensure that they retain a separate 
right to take enforcement action where an 
insolvency event has occurred in relation 
to any member of the borrower group. 
The enforcement action which the SSRCF 
Lenders will want to be able to take in these 
circumstances will include: (i) accelerating any 
of the relevant obligor’s SSRCF liabilities or 
declaring them prematurely due and payable 
on demand; (ii) making a demand under any 
guarantee, indemnity or other assurance 
against loss given by the relevant obligor in 
respect of any SSRCF liabilities owed by it; 
(iii) exercising any right of set-off in respect of 
any SSRCF liabilities owing by the relevant 
obligor; and (iv) claiming and proving in the 
liquidation of the relevant obligor. 

ENFORCEMENT: CONSULTATION
Most SSRCF/unitranche intercreditors will 
require a short period of consultation (usually 
10 business days) prior to enforcement by any 
group of creditors. To ensure that the SSRCF 
standstill period is not further extended, the 
intercreditor will usually provide that this 
consultation period can begin within the  
10 day period prior to the end of the 
standstill. This obligation to consult is often 
disapplied if the security agent believes that 
delaying enforcement would have a material 
adverse effect on the amount of proceeds 
likely to be realised from an enforcement or 
where there has been an insolvency event. 

ENFORCEMENT: SSRCF “STEP IN” 
RIGHTS
In order to ensure that, after having given 
instructions to enforce, the unitranche 
lenders do not delay the enforcement process, 
the SSRCF Lenders will usually insist upon 
being able to give their own enforcement 
instructions to the security agent where the 

SSRCF liabilities have not been discharged 
in full within a period of 6–9 months after 
the original enforcement instructions were 
given or the unitranche lenders, having 
given enforcement instructions, have not 
actually taken enforcement action within 
3–6 months or, having started enforcement 
action, have otherwise ceased that action 
for a period of 3–6 months. The unitranche 
lenders will sometimes insist that this SSRCF 
enforcement “step in” right is qualified by 
a regulatory review such that should the 
only matter preventing the completion 
of a distressed disposal initiated by the 
unitranche lenders be a review of that 
transaction by a regulatory authority the 
SSRCF Lenders will not be able to give 
enforcement instructions notwithstanding 
that the SSRCF liabilities remain 
outstanding beyond the 6–9 month period. 

ENFORCEMENT: RELEASES ON THE 
IMPLEMENTATION OF DISTRESSED 
DISPOSALS
Depending on who has control of the 
enforcement process, both the SSRCF 
Lenders and the unitranche lenders are likely 
to want to stipulate controls/conditions on 
the ability of the relevant instructing group to 
instruct the security agent to, as applicable, 
release, dispose or sell their borrowing 
and guarantee claims and/or release the 
transaction security. The formulation of these 
controls and conditions vary from deal to 
deal but a standard formulation is to provide 
that, in respect of the SSRCF liabilities, there 
can either be (as applicable) no release, sale 
or disposal unless the SSRCF liabilities have 
been repaid in full and in cash. 

Where the majority SSRCF Lenders are 
in control of the enforcement process the 
equivalent release, sale and/or disposal of 
the unitranche liabilities is only permitted 
where there is a “Qualifying Revolving 
Enforcement” and the proceeds of such 
enforcement are in cash. The definition of 
Qualifying Revolving Enforcement can vary 
but is typically based on that enforcement 
being made: (i) by way of a process or 
proceedings supervised or approved by a 
court; or (ii) pursuant to a public auction or 
other competitive bid process administered 

by an independent investment bank 
which is not a SSRCF Lender or a firm of 
accountants, in each case with a view to 
obtaining a fair market price in the then 
prevailing market conditions and in which 
the unitranche lenders are entitled to 
participate as bidders or financiers to the 
potential purchaser; or (iii) pursuant to 
a process in respect of which the security 
agent has received an opinion confirming 
that the sale or disposal price is fair 
from a financial point of view taking into 
account all relevant circumstances; or (iv) 
at the direction or under the control of a 
liquidator, receiver, administrative receiver, 
administrator or other similar officer 
appointed in respect of the relevant member 
of the borrower group or the assets of that 
member of the group.

CONCLUSION
Whilst there is now a generally accepted 
market position for the intercreditor 
arrangements between SSRCF Lenders and 
unitranche term lenders (as summarised 
above), there is no market standard wording 
for these arrangements (in the same way 
as, for example, the LMA has documented 
the intercreditor position for super senior 
revolving facilities in a high yield context).  
As a consequence, the intercreditor 
complexities explored above are being dealt 
with in a bespoke, if similar, way, from 
transaction to transaction. As ever with 
intercreditor arrangements, the devil is in 
the detail and, as the credit cycle turns and 
the number of distressed credits increase, 
market participants should not assume that 
every SSRCF/unitranche intercreditor is 
exactly the same.  n

Biog box
Alistair Hill is a banking and restructuring solicitor in Simmons & Simmons LLP’s Bristol office. 
Email: alistair.hill@simmons-simmons.com

Further Reading:

�� Unitranche finance: the impact of 
Apcoa [2015] 10 JIBFL 610.
�� A seat at the table: Ways to adapt loan 

documentation to accommodate credit 
fund lenders [2015] 3 JIBFL 152.
�� LexisNexis Loan Ranger blog: 

Non-bank lending options for UK 
corporates – two years after Breedon.

215

IN
TERCRED

ITO
R CO

N
SID

ER
ATIO

N
S FO

R SU
PER SEN

IO
R LEN

D
ER

S IN
 U

N
ITR

A
N

CH
E FIN

A
N

CIN
G

S

Feature

Butterworths Journal of International Banking and Financial Law April 2016


