
KEY POINTS
�� Extending the wrongful and fraudulent trading provision to administrations might make 

directors more inclined to file for administration than under the existing regime.
�� In practice the new power to sell officeholder claims could lead to formerly disinterested 

(and well-funded) third parties bringing claims against directors where it may not always 
be appropriate.
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In the line of fire? The impact of the 
SBEE Act 2015 on directors 
This article summarises the far-reaching changes to restructuring and insolvency law 
and practice brought about by the benignly named Small Business, Enterprise and 
Employment Act 2015.

INTRODUCTION

nOn 26 March 2015 the UK 
Government passed two pieces of 

legislation which have brought changes to 
many areas of law, including restructuring 
and insolvency. The Acts in question 
are the Small Business, Enterprise and 
Employment Act 2015 (SBEEA) and the 
Deregulation Act 2015. Together, the 
Acts make a number of procedural and 
substantive changes to the law and practice 
within the realm of restructuring and 
insolvency, the provisions of which (at the 
time of writing) are set to come into force at 
different times starting from 26 May 2015. 
This article focuses on two of the changes 
brought into effect by the SBEEA only, 
namely the extension of avoidance powers to 
administrators and an officeholder’s ability 
to sell officeholder claims. It is worth noting 
that these are not the only material changes 
made by the SBEEA. Other changes include 
an extension of the disqualification regime 
for directors (including taking into account 
foreign convictions) and the extension of 
the duties of shadow directors. Finally, 
the SBEEA also introduces various new 
elements into the corporate landscape, such 
as the abolition of corporate directors and 
the introduction of a register for people 
with “significant control” over a company. 
However, this article will only focus on the 
insolvency aspects of the SBEEA. 

EXTENSION OF CERTAIN AVOIDANCE 
POWERS TO ADMINISTRATORS
One of the fundamental changes made 
by the SBEEA is to extend both the 
wrongful and the fraudulent trading 
provision, which to date were available 

in a liquidation only, to administration 
(see new s 246ZA and s 246ZB of the 
Insolvency Act 1986). These provisions 
are not yet in force and no date for their 
implementation is currently given.

Combined with those transaction 
avoidance provisions that administrators 
already have, namely the power to apply for 
transactions to be set aside as transactions 
at an undervalue (s 238), the power to apply 
to set aside a preference (s 239), the power to 
apply to court in respect of an extortionate 
credit transaction (s 244), the power to avoid a 
floating charge (s 245) and the power to apply 
to court in respect of a transaction defrauding 
creditors (s 423) this leaves administrators 
in a strong position and continues to 
erode the distinction between liquidations 
and administrations. Indeed, often an 
administration whose purpose is to achieve a 
better result for the company’s creditors as a 
whole than would be likely in a liquidation or 
to realise property to make a distribution to a 
secured or preferential creditor is referred to 
as a “liquidating” administration. 

What is the “wrongful 
administration” offence?
The SBEEA simply transposes the wording 
of s 214 from liquidation to administration. 
Therefore, the offence will apply to a person if: 
�� the company has entered insolvent 

administration; 
�� at some time before the company entered 

administration, that person knew or 
ought to have concluded that there was 
no reasonable prospect that the company 
would avoid entering insolvent adminis-
tration or going into insolvent liquida-
tion; and 

�� the person was a director of the company 
at the time (s 246ZB(2)). 

Like in the current wrongful trading 
provisions, there is a defence if the person 
took every step with a view to minimising 
the potential loss to the company’s creditors 
(s 246ZB(3)). Similarly, like in the current 
provision, the facts which a director ought 
to know are based on both an objective and 
subjective standard (s 246ZB(4)). A company 
enters into insolvent administration if it 
enters administration at a time when its assets 
are insufficient for the payment of its debts 
and other liabilities and the expenses of the 
administration (s 246ZB(6)). 

As insolvency (or at very least, its 
likelihood) is a condition for the court making 
an administration order (para 11 of Sch B1) as 
well as a requirement for a director out of court 
appointment (para 27(2)) the entry hurdle 
for “insolvent administration” is likely to be 
cleared by most administrations (save perhaps 
for ones where the qualifying floating charge 
holder makes the appointment either out of 
court or through a court application (para 35)). 

What are the practical 
consequences of “wrongful 
administration”?
Is the extension to permit administrators 
to bring wrongful trading actions simply 
moving with the times and a reflection that 
a great many insolvency proceedings start 
as administration (even if some are in due 
course converted into a creditors’ voluntary 
liquidation)? On the one hand, that is clearly 
the case – and why should an administrator 
in a liquidating administration have fewer 
options available to him than in a traditional 
liquidation? It is clear from the Government 
response to its transparency and trust 
consultation paper (issued in April 2014) that 
the Government’s aim was to increase the 
protection of creditors by securing financial 
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redress and remove any barriers to their use 
(see para 270 of the response paper). 

On the other hand, are we too quick to 
just note the change in passing? Let us take 
an example to see whether the new wrongful 
administration provision would make a 
difference in practice. 

Let us take a retailer (Retail Is Us) 
in financial difficulties. Retail Is Us has 
suffered from rent increases and a lack of 
consumer spending in its stores (which 
are in desperate need of upgrading). Some 
trade suppliers have already shortened the 
terms on which they are willing to give 
credit. However, its secured lenders are 
still supportive. The directors of Retail 
Is Us are seeking legal advice. On advice 
received, the board believes that there 
is a reasonable prospect of avoiding an 
insolvent liquidation. With the continued 
support from its secured lenders Retail Is 
Us is in negotiation with its trade creditors 
and hopeful to trade through the difficult 
period. If the directors filed for insolvency 
proceedings now, they could be criticised 
for having filed too early and minimised 
the chances of creditor recovery. Indeed, 
an early filing may result in diminished 
returns to the secured creditor – as the 
costs of administration rank ahead of the 
realisations of floating charge property. 

Let us take the same fact pattern but 
add that a critical supplier of hire-purchase-
goods in the stores has threatened to end 
the agreement and repossess the items. 
In addition, an essential supplier of IT 
services has threatened to cancel the 
contract. The advice that the board receives 
may be different. If the directors filed 
for administration now, administrators 
would have the benefit of the automatic 
moratorium. This would give Retail Is Us 
a breathing space and prevent the hire-
purchase provider from repossessing the 
goods (or demanding a “ransom” payment 
which, if paid by the directors, could 
ultimately diminish returns to creditors 
generally, therefore risking wrongful trading 
claims). Similarly (and assuming that the 
scenario plays out after 1 October 2015 and 
that the supply contract had been entered 
into after that day),1 the essential IT supplier 

would be prevented from terminating the 
supply contract. Both of these outcomes 
could only be achieved in an administration. 
If the company continued to trade under 
the helm of its directors, there would be 
no automatic moratorium or power to 
stop the supplier from terminating the 
supply (or holding Retail Is Us to ransom). 
Directors are however concerned about 
the negative effect of any process and are 
inclined to keep trading outside of any 
insolvency procedure in the hope of an 
equity injection or some other white knight 
rescue. However, in order to take every 
step to minimise loss to creditors, would 
the directors now be more inclined (based 
on advice?) to file for administration than 
under the existing regime?

As such, the decision for directors 
will now be more difficult and nuanced. 
Previously, the prospect of an insolvent 
liquidation was so dire for almost all 
concerned that continuing to trade and 
attempting to reach a consensual deal 
(whether by way of an administration or 
otherwise) was often the right route. Now 
the comparator of a consensual restructuring 
is administration itself (ie an often equally 
valid, and as noted above sometimes better, 
“rescue” route). This is in addition to the fact 
that quite often, following administration 
companies might never reach insolvent 
liquidation (it often being cheaper and 
quicker to dissolve and strike the company 
off the commercial register); this too makes 
the wrongful trading test a more remote 
possibility for directors genuinely trying to 
protect their creditors’ interests.

Are administrations and 
liquidations essentially collapsed 
into one?
Under the new regime, there will be just 
two types of actions that only a liquidator 
can bring: the power to disclaim onerous 
property (s 178) and the right to bring an 
action in misfeasance (s 212). Unfortunately, 
the explanatory notes to the SBEEA do not 
explain why these two provisions were not 
included in the extension to administration. 
Whether this is a demonstration of the 
piecemeal approach to insolvency reform 

that practitioners have seen over the last 
years, or whether there is a policy point 
to be made remains therefore unknown. 
Will the inability to disclaim or to bring 
misfeasance applications matter in practice? 
The answer is probably not. While the 
power to disclaim is on its face a strong 
power (and no court permission is required), 
all it does is bring a contract to an end and 
convert the counterparty’s right into a right 
to damages against the liquidation estate. In 
most cases in practice, an administrator will 
be able to achieve the same effect – albeit 
without the statutory power to disclaim – 
by simply negotiating with the counterparty 
to bring a contract to a premature end (often 
using the threat of a flip into liquidation 
and exercise of the disclaiming power)2 

or by repudiatory breach of the contract 
(again simply leaving the counterparty with 
an unsecured claim in damages against 
the estate). Similarly, misfeasance is not a 
distinct wrongdoing but simply a handy 
label under which actions for breach of 
directors’ duties can be brought. Actions 
can be brought not only by a liquidator but 
also by a creditor – so the need to extend 
the definition of officeholder to capture 
administrators may not be so great here. 

Assignment of cause of action in 
relation to officeholder claims
In addition to extending the fraudulent 
and wrongful trading provisions to 
administration, the SBEEA makes another 
potentially ground-breaking change. 
Liquidators and administrators are to be 
given the express right to assign certain 
causes of action, namely: fraudulent and 
wrongful trading claims, transactions at 
an undervalue or preference applications 
as well as extortionate credit transaction 
applications (s 245ZD). The SBEEA makes 
clear that the officeholder can assign these 
traditionally officeholder only actions 
to anyone (there is no restriction that, 
for example, the assignment must be to 
someone with an interest in the transaction 
such as a creditor). The SBEEA also sets 
out that the proceeds of the claim or the 
assignment are not to be treated as part 
of the company’s net property (s 176ZB). 
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This means that neither the proceeds of 
any successful action, nor the consideration 
received by the officeholder for a successful 
sale of any potential action, are specifically 
available to the holder of any floating charge. 
The policy objective here is derived from 
a desire to improve returns to unsecured 
creditors where an insolvent estate would 
otherwise be unable to fund such claims  
and as such is, together with the extension 
of the fraudulent and wrongful trading 
regimes to administration, another 
manifestation of the Government’s desire 
to remove barriers to securing financial 
redress for creditors. The response to the 
transparency and trust paper made clear 
that the desired outcome of the ability to 
assign officeholder claims is to make them 
more likely to be pursued (para 270). 

In addition, we note that this now goes 
further in this area than US law (importantly, 
in Chapter 11 proceedings) where there is 
no express right for a debtor or bankruptcy 
trustee to sell estate causes of action and any 
attempt to do so will likely be faced with a 
myriad of legal challenges. 

Industry bodies responded to the 
transparency and trust consultation paper 
highlighting a concern that the ability to 
freely assign officeholder claims may lead to 
unwarranted claims being brought against 
directors. The Government responded that 
they “expect insolvency professionals to have 
regard to existing professional and ethical 
standards in judging when to assign causes of 
action” (para 271). 

Clearly, creditors will be able to 
exercise more pressure upon a liquidator 
or administrator to assign a cause of action 
where there is no downside to the insolvent 
estate. The claim is assigned and the 
monies received for the assignment can be 
distributed to unsecured creditors. Cleary 
this is one way in which unsecured creditors 
will be able to maximise their recoveries, 
even where there is a full security net in 
place and they would otherwise only recover 
from the prescribed part. 

However, taking the decision whether it 
is appropriate to assign a claim will become 
a tricky issue for officeholders. Not only 
will they need to consider their “ethical 

standards” (which do not expressly make 
any provision on whether or not to assign 
a claim) but also whether officeholders 
will be able to justify not assigning a 
claim, even where it has little merit. 
Ultimately, if a claim has little or no 
merit, the assignment will prove worthless 
for the assignee, but the recoveries for the 
unsecured creditors from the proceeds of 
the assignment will remain.

The officeholder’s task may be made 
harder still if he or she was closely involved 
with advising the company in the run 
up to the insolvency, as is commonly the 
case. Putative administrators are most 
often lined up in advance and, alongside 
lawyers, will give advice to the board 
in a contingency planning role, which 
ultimately will lead to their appointment. 
Where the subsequent officeholders have 
been closely involved with respect to a 
board’s actions prior to the insolvency 
filing, they may be unable to objectively 
judge whether to sell a claim (especially 
one of seemingly little merit) if it could 
lead to a review of their own output as 
an advisor prior to their appointment as 
officeholder. There has always been some 
sensitivity around this topic3 but this 
has rarely caused issues in practice. Does 
the new regime require a revisitation of 
this sensitivity? Additionally, if a claim 
against a director succeeds, will it be 
more likely that a director may seek to 
join the now officeholder because of his 
or her enhanced role as an advisor prior 
to the appointment? How these conflicts 
will play out in practice (officeholder’s 
assessment on merits of assigning a claim 
vs unsecured creditors, and prospective 
officeholder vs sued director) will remain 
to be seen. We will also need to see 
how the new provisions will operate in 
practice to judge whether there will be any 
significant impact on the current regime 
where the same individuals that guide 
the board in its decision making prior to 
insolvency are subsequently the appointed 
officeholders and whether this would likely 
be disadvantageous to the overall outcomes 
and efficiency of any process. 

One thing is, however, almost certain: 

the Government is likely to get its wish that 
ultimately more actions are brought against 
directors (whether these are ultimately 
successful or not remains to be seen). 

The combined effect of extending the 
wrongful trading regime to administrations 
and allowing administrators to assign 
officeholder claims may have the effect of 
making directors much more cautious on 
when is the appropriate moment to file for 
insolvency. This question is always difficult, 
but we can see that the new legislation will 
bring a great deal more pressure both on 
lawyers and (prospective) officeholders to 
answer hard questions and be prepared to 
stand up to advice later.  n

1 This is the date that the Insolvency 

(Protection of Essential Supplies) Order 2015 

comes into force affording essential supplies 

protection in an administration and company 

voluntary arrangement. 

2 Although we note that the SBEE Act also 

provides that an administration cannot 

be converted into a creditors’ voluntary 

liquidation where the only reason why there 

is a distribution to unsecured creditors (one 

of the criteria for the conversion under  

para 83) is that there will be a distribution 

from the prescribed part (see s 128 SBEE 

Act). This will in practice make it significantly 

more difficult to move an administration into 

a creditors’ voluntary liquidation and may 

remove the administrators’ threat to do so as 

a bargaining tool in negotiating an end to a 

contract without disclaimer. 

3 See also the ICAEW’s Code of Ethics for 

insolvency practitioners and the importance 

of keeping the self- review threat under 

consideration.
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