
KEY POINTS
�� Where there is an equitable assignment of a legal chose in action, it is a matter of some 

controversy as to who is the proper party to enforce an obligation the right of which has 
been equitably assigned.
�� Another difficult question is the extent to which the assignor giving the security will 
be precluded generally from varying or dealing with the contract contained in the 
assigned right.
�� In contrast to charges, the position with respect to the rights and obligations of security-

giver and security-taker is much less certain where the mechanism for granting security is 
an equitable assignment.
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Assignments of intangibles as security: 
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In this article, Marcus Smith QC considers the efficacy of equitable assignments and 
whether they achieve what lenders and debtors expect.

nThe transfer of property, in 
particular, intangible property is 

complex under English law. Intangible 
property can be transferred absolutely 
pursuant to s 136 of the Law of Property 
Act 1925;1 assigned equitably, so that  
the legal title continues to vest in the 
assignor, but the beneficial interest vests  
in the assignee;2 made the subject of a 
trust;3 or be the subject of a promise to 
assign.4 The operation of each individual 
method can raise quite difficult questions.5 

What is more, the interaction of these 
different methods of transfer can itself 
raise difficult questions.6

This is simply in the context of A 
seeking to transfer to B intangible property 
of which he is the owner. Matters become 
more complex still where B is seeking a 
proprietary interest in A’s property as 
security for A’s performance of certain 
obligations that A owes to B. The essence 
of a security interest is that (in contrast to a 
transfer done simply to transfer, a so-called 
“pure transfer”) the interest is defeasible or 
annullable upon the performance by A of 
the obligation he or she owes to B. Thus, 
even where a transfer is absolute – and it 
is perfectly possible to transfer intangible 
property pursuant to s 136 – if the intention 

was to create a security interest, there will be 
an express condition that ownership will be 
re-transferred on discharge of the security 
obligation or else the Court will imply such 
a condition.

So much is clear. Whilst there may be 
issues as to the true characterisation of a 
transaction – was a given transfer to be 
“pure” or was it by way of security only? – 
these are issues that Courts are well used 
to resolving.7 More difficult is the tension 
that exists between, on the one hand, the 
security-taker’s desire for security, and 
the security-giver’s desire to avoid having 
his or her asset tied up by the process of 

providing security. That tension is most 
evident in the case of possessory security, 
where the very nature of the security 
deprives the security-giver of the asset.8 
Of course, possessory security is not 
especially relevant to intangible property, 
as there is nothing to be possessed, but 
exactly the same is true of a legal mortgage 
where, say, a debt is transferred pursuant 
to s 136 of the Law of Property Act from 
security-giver A to security-taker B. Thus, 
during the pendency of the security, A 
will not be able to enforce his or her debt 
(the cause of action vests in B and not A), 
nor will he or she be able to compromise 

or vary the obligation (again, because that 
obligation is now owed by the debtor to 
B and not to A), nor will he or she be able 
to use the debt in other ways (eg for the 
purpose of factoring) for exactly the same 
reason.

All this serves to explain the 
popularity of the charge. Charges do not 
depend for their operation on either the 
delivery of possession or the transfer of 
ownership. Rather, a charge arises out 
of an agreement between security-giver 
A and security-taker B to appropriate a 
particular asset or class of assets to the 
satisfaction of the secured obligation, 
so that security-taker B is entitled to 
look to those assets and their proceeds 
to discharge the indebtedness. As Peter 
Gibson J stated in Carreras Rothmans Ltd 
v Freeman Matthews Treasure Ltd:9

“Such a charge is created by an 
appropriation of specific property to 
the discharge of some debt or other 
obligation without there being any 
change in ownership either at law or 
in equity, and it confers on the chargee 
rights to apply to the court for an order 
for sale or for the appointment of a 
receiver, but no right to foreclosure (so 
as to make the property his own) or take 
possession…”

Of course, it is open to the security-
giver and security-taker to define very 
precisely what control the security-
giver shall, or shall not, have. The most 
fundamental distinction, so far as 
charges are concerned, exists between 
fixed and floating charges. The essential 
characteristic of the floating charge is 

Of course, it is open to the security-giver and security-
taker to define very precisely what control the security-
giver shall, or shall not, have.  
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that “the asset subject to the charge is not 
finally appropriated as security for the 
payment of a debt until the occurrence 
of some future event. In the meantime 
the chargor is left free to use the 
charged asset and to remove it from the 
security”,10 generally provided that these 
dealings are such as would be open to the 
security-giver in the ordinary course of 
his or her business.

Fixed charges are – unsurprisingly – 
rather more intrusive. Thus, there will be 
a clear restriction on the disposal of the 
charged assets from the outset, because 
these assets are charged from the outset. 
But – subject always to the precise terms 
of the charge and to confine the debate 
to intangible property – security-giver A 
will not be precluded from enforcing an 
obligation owed to him or her, even though 
the rights being enforced are the subject of 
a fixed charge. 

Imagine the case of a construction 
developer, who is building out a site with 
a view to selling a series of residential 
homes, the costs of construction being 
largely financed by a bank. The bank, quite 
unsurprisingly, takes a mortgage over the 
land being developed, but also subjects all 
of the developer’s rights under present and 
future contracts to a fixed charge, obliging 
the developer to pay the proceeds of any 
sales into a designated bank account under 
the bank’s control. Although the developer 
will clearly be inhibited in dealing with 
such future receivables (typically, although 
they will be under the bank’s control, the 
developer will be entitled to drawdown 
against these funds for certain defined 
purposes), the conduct of his business in 
carrying on the development will not be 
inhibited. He will be able to negotiate – 
and vary – the contracts which will lead 
to the concluded residential development. 
He will be able to claim under these 
agreements.11

In terms of squaring the circle between 
the security-taker B’s desire for security, 
and the security-giver A’s desire to avoid 
having his or her asset tied up by the 
process of providing security, the charge 
works extremely well:

�� As has been described, there is no 
question of a transfer of ownership 
over the property in question.
�� Security-taker B has the benefit of a 

charge, and can buttress that security 
interest by restricting the manner and 
extent to which security-giver A can 
deal with the security property.
�� Most importantly, the extent of 

these restrictions will, of necessity, 
be clearly defined and articulated. 
That, as will be seen, represents a key 
difference between the charge and 
transfer or assignment based forms of 
security.

As an alternative to a charge, the legal 
mortgage (based on a transfer of the legal 
interest in intangible property pursuant 
to s 136) comes a very poor second. 
In particular, the following points are 
important:
�� As has been described, security-giver 

A’s ability to deal with his property 
is lost: he or she ceases to be the 
owner of the property. Moreover, 
security-taker B is subjected to the 
burdens over ownership: the debtor 
will be given notice of the assignment, 
and will account to B and not to A. 
Moreover, it will be B, and not A, 
who will have the right to enforce the 
secured right.
�� A legal mortgage is inflexible, in 

that only presently subsisting prop-
erty in the hands of security-giver A 
can be subject to such a mortgage. 
Property acquired by security-giver 
A at a later date, or future rights, 
cannot be the subject of a legal 
mortgage until actually acquired 
by A.12 In other words, in order to 
subject such property to the legal 
mortgage, every time such property 
is acquired, a new assignment will 
have to be executed.

That leaves as an alternative the 
equitable mortgage, which is based on a 
transfer of the beneficial interest but not 
the legal estate, either by way of equitable 
assignment or else by a promise to assign.13 
On the face of it, an equitable mortgage 
has many advantages, and it certainly 
appears to be a relatively popular form of 
security. Thus, it can be created relatively 
informally: notice to the debtor is not 
required. Security-giver A continues as 
the legal owner and appears to be able to 
deal with the secured property in his or 
her own right; similarly, and by a parity of 
reasoning, it appears that security-taker B 

is not laden with the burdens of ownership. 
Finally, the equitable mortgage is extremely 
flexible in terms of the property that it can 
apply to: not only can presently held property 
be subject to the mortgage, but also property 
after-acquired by security-giver A.

However, it will be suggested that 
there are actually a number of difficulties 
with an equitable assignment being used, 
without more, as a security interest. By 
“without more”, what is meant is without 
a clear articulation of precisely what 
rights security giver A is conferring and 
what obligations he or she is assuming 
vis-à-vis security-taker B. Most equitable 
mortgages are done relatively informally, 
and it is well-worth considering the 
difficulties that can arise in this context.

Before doing so, it is necessary to be 
clear about exactly what an equitable 
assignment is. Two points, in particularly, 
need to be made:
�� Where there is an equitable assign-
ment of a legal chose in action, “the 
effect of this transaction is to cause 
the beneficial interest in the chose to 
pass from the assignor to the assignee, 
with the assignor retaining the bare 
legal title and holding the beneficial 
interest on trust”.14 The better view is 

It is a matter of some controversy, even ... today, as to 
who is the proper party to enforce an obligation the 
right to which has been equitably assigned.  
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that the trust that arises is a construc-
tive trust.15

�� It is a matter of some controversy, even 
(or, perhaps, especially) today, as to who 
is the proper party to enforce an obliga-
tion the right to which has been equitably 
assigned. Strictly speaking, it should 
be the assignor who claims, as the legal 
estate continues to vest in him or her.16 
However, although the conceptual basis 
for this is entirely unclear, it appears that 
“the general rule is that it is the equitable 
assignee who has the right to sue, because 
it is the equitable assignee who is bene-
ficially entitled to the thing in action”.17 
Quite how this rather heterodox – if, in 
the context of pure transfers, rather con-
venient – outcome was achieved remains 
something of a mystery.18

In the context of pure transfers, it is of 
course convenient to make the effecting of 
such transfers as straightforward as possible. 
But, in the case of security interests created 
by way of equitable mortgage, the purpose 
of the transaction is a defeasible transfer. 
The assignor retains an interest, even if this 
only arises contingently when the obligation 
that is secured by the assigned property is 
finally discharged. In such circumstances, 
it is almost certainly appropriate that both 
the assignor and the assignee be joined to the 
proceedings.19

Much more problematic is the 
delimitation between the assignor’s and the 
assignee’s rights in relation to the intangible 
that has been equitably assigned for the 
purposes of security. Some points can be 
stated with a degree of assurance. Thus, 
assuming – a safe assumption for present 
purposes – that notice of the assignment 
is not given to the debtor, the debtor will 
be entitled to account to the assignor.20 
However, the assignor will be obliged to 
account to the assignee for what he or she has 
received.21 In other words, in the ordinary 

course, the specific right that has been 
assigned is no longer the assignor’s to deal 
with. More difficult, however, is the extent 
to which the assignor giving the security 
will be precluded much more generally 
from varying or dealing with the contract 
contained in the assigned right. In his dissent 
in Brice v Bannister,22 Brett LJ recognised 
that if the law allowed an assignor to assign 
a right under a contract that remained – in 
addition to the assigned right – executory, 
then the consequence must be that the 
parties would effectively be precluded from 
dealing with the contract to the prejudice of 
the assignee. That statement of the law was 
accepted by the majority in Brice v Bannister 
(Cotton and Bramwell LJJ) and must be 
right, given the position of the assignor as 
a constructive trustee for the assignee. But 

the extent and limits of this rule have been 
rarely articulated, and the extent to which an 
assignor will be inhibited in his dealings by a 
security assignment have yet properly to  
be explored.

One thing is clear, however: in contrast 
to the position that pertains in the case of 
charges – where the respective rights and 
obligations of security-giver and security taker 
are clearly delimited, the position is much less 
certain where the mechanism for granting 
security is an equitable assignment. n
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... the extent to which an assignor will be inhibited in his 
dealings by a security assignment have yet properly to  
be explored.
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