
KEY POINTS
�� Section 2(c) of the 1992 ISDA Master Agreement does not apply to net Early 
Termination Amounts against claims for unliquidated damages.
�� Section 6(f) provides for set-off only where termination has taken place as a result of 
an Event of Default or a Credit Event Upon Merger, not where termination occurs 
due to an Additional Termination Event.
�� The pre-existence of underlying mis-selling claims need not have the automatic 
effect of deterring secondary market participants from acquiring an interest in Early 
Termination Amounts.
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Mis-selling claims and early termination 
amounts: assignment and set-off under 
ISDA terms
This article provides a brief overview of a recent summary judgment given in MHB 
Bank AG v Shanpark Limited, Vendart Limited and Structadene Limited [2015] EWHC 
408 (Comm), a case concerning the netting and set-off provisions of the ISDA Master 
Agreement, 1992 form. 

SUMMARY OF THE FACTS 

nThe Defendant Borrowers entered 
into facility agreements (the Loans) 

with Irish Bank Resolution Corporation 
Limited (IBRC) (formerly Anglo Irish 
Bank Corporation (Anglo)). IBRC  
entered liquidation following a special 
liquidation order of the Irish Court dated 7 
February 2013. 

It was a condition of the Loans that the 
Borrowers enter into various interest rate 
swaps under a 1992 ISDA Master Agreement 
and Schedule. 

In December 2013, the Borrowers 
repaid the Loans in full. Under Pt 5(g) of 
the Schedule this constituted an Additional 
Termination Event entitling IBRC to 
designate an Early Termination Date and 
calculate the Early Termination Amounts 
pursuant to s 6. The Borrowers did not pay 
the Early Termination Amounts when due. 
The Borrowers contended that the swaps 
were mis-sold to them by IBRC/Anglo. In 
February 2014, the Borrowers commenced 
proceedings against IBRC in respect of the 
alleged mis-selling (the IBRC Action). 

In May 2014, IBRC entered into 
a Deed of Assignment with MHB by 
which it assigned to MHB its right to 
the Early Termination Amounts. MHB 
notified the Borrowers of the assignment 
and demanded payment of the Early 
Termination Amounts. The Borrowers did 

not pay and asserted an entitlement to set-
off the unliquidated damages claimed  
by the Borrowers in the IBRC Action 
against the Early Termination Amounts 
owing to MHB.

In June 2014, MHB issued separate 
proceedings against the Borrowers for 
payment of the Early Termination Amounts 
(the MHB Action) and, in September 2014, 
MHB issued an application for summary 
judgment on those claims on the basis that 
the Borrowers had no realistic prospect of 
successfully defending the claims and there 
was no other compelling reasons why the case 
should go to trial. 

THE APPLICABLE ISDA TERMS
The application considered whether or not  
s 2(c) (Netting) and s 6(f) (Set-off) of the 1992 
ISDA Master Agreements and Schedule 

applied and whether, properly construed, 
they entitled the Borrowers to set-off their 
unliquidated damages claim in the IBRC 
Action against payment to MHB of the Early 
Termination Amounts. (Section 6(f) was 
incorporated by the Schedule and adopted 
the model “Basic Set-Off” language in the 
1992 User Guide).

MHB’S POSITION 
Section 2(c)
MHB contended that:
�� The “netting” provisions of s 2(c) 

apply only to obligations to 
make “payments” under s 2(a)
(i), which provides for “payment 
or delivery specified in each 
Confirmation”;
�� Section 2 is concerned only with 
the making of payments during 
the life of a Transaction only and 
not following the designation of an 
Early Termination Date, since the 
parties’ liability to make such pay-
ments is expressly subject to s 2(a)
(ii) “that no Early Termination Date 
in respect of the relevant Transac-
tion has occurred or been effectively 
designated”; 
�� The Borrowers’ mis-selling claims arose 

from a separate agreement with IBRC 
and/or breaches of common law or stat-
utory duty pleaded in the IBRC Action, 
and any damages that might be awarded 
could not be considered amounts under 
“the same transaction”; and 
�� Even if s 2(c) applied, the unliqui-
dated damages claimed in the IBRC 
Action would not be amounts payable 
on the same date and therefore could 
not be subject to netting.

SECTION 6(F)
MHB argued that, where selected:
�� Section 6(f) is only applicable if 
termination takes place because there 
is a “Defaulting Party” (where there is 
an Event of Default) or an “Affected 
Party” (where there has been a Credit 
Event upon Merger). In the present 
case the Master Agreements were 
terminated pursuant to an Additional 
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Termination Event, not because of 
an Event of Default or Credit Event 
Upon Merger; and
�� Section 6(f), and the words “an 
amount payable under an agreement”, 
does not encompass a claim for 
unliquidated damages but rather is 
directed towards ascertainable  
debt obligations.

Exclusion of set-off under  
the Loans
In addition to its contentions under 
ss 2(c) and 6(f), MHB relied upon a 
general contractual exclusion in the loan 
agreements with IBRC of all rights of 
set-off available to the Borrowers, save for 
“payment” and “close-out netting”. 

MHB contended that “payment”, was 
a reference to the netting arrangements 
under s 2(c) and “close-out netting” 
referred to s 6(e) – accordingly, rights 
of “set-off” granted by s 6(f) fell within 
neither category and, insofar as s 6(f) 
could possibly have entitled the Borrowers 
to set off its unliquidated damages claims, 
it was excluded by the provisions of the 
loan agreements.

THE BORROWERS’ ARGUMENTS 
The Borrowers argued that IBRC had 
exercised its right of set-off under s 6(f) by 
asserting a set-off in its original defence 
in the IBRC Action (notwithstanding 
the subsequent amendment of that 
counterclaim following the assignment 
to MHB of the Early Termination 
Amounts). Accordingly, the Borrowers 
argued that MHB, by seeking summary 
judgment was attempting to put itself in 
a better position than IBRC and could 
not reverse the election to set-off already 
made by IBRC. 

The Borrowers went on to contend that:
�� Business common sense meant that 
if a contract is mis-sold, damages 
for the mis-selling should be offset 
against the other sums due under that 
agreement even after assignment. 
This should particularly be the case 
where the counterparty is insolvent; 
�� “Payment or close-out netting” which 

was carved out from the general set-off 
exclusion in the Loan was wide enough 
to encompass both s 2(c) and s 6(f);
�� The words “amounts payable in 
respect of [a] Transaction” as used in 
s 2(c) were wide enough to encompass 
a potential liability for unliquidated 
damages. Further, nothing in the 
language of s 2(c) suggested that the 
clause did not apply to an Early  
Termination Amount; 
�� For the purposes of s 2(c), damages 

became due on the same date as the 
Early Termination Amounts since this 
was the point of time at which those 
damages became quantifiable; and
�� Section 6(f) simply required there to 
be a Defaulting Party and not that 
the Master Agreement was terminat-
ed because of an Event of Default. A 
prior claim for unliquidated damages 
was wide enough to fall within the 
meaning of prospective, conditional 
and unascertained amounts. IBRC 
was a Defaulting Party following the 
appointment of the Special Liquida-
tor, and accordingly the Borrowers 
could rely on s 6(f). 

THE JUDGMENT
Mr Justice Cooke granted summary 
judgment in MHB’s favour in the total sum 
of approximately £32m, largely accepting 
its arguments on each issue. 

Section 2(c)
Section 2(c) does not apply to net Early 
Termination Amounts against claims for 
unliquidated damages. The latter are not 
“in respect of the same transaction” and 
do not represent “amounts payable on the 
same date”. Cooke J stated that s 2(c): 

“is not apt to apply to or cover anything 
other than debts which are payable on 
the same date.”

It cannot be said that the Early 
Termination Amount became payable on 
the same date as the mis-selling claims 
for unliquidated damages. Ex post facto 
quantification of loss cannot be, as a  

matter of law, the point at which anything 
becomes “payable”. 

It was further held that s 2(c) is 
concerned with the “netting” of sums 
under the Confirmations and has nothing 
to do with Early Termination Amounts 
payable under s 6(e) or set-off in respect 
to any amount payable under another 
agreement under s 6(f). Netting and set-
off are different concepts. 

Section 6(f)
Section 6(f) provides for set-off between:
�� amounts due under s 6(e); and 
�� other Agreement Amounts, 

but only where termination has taken 
place as a result of an Event of Default or a 
Credit Event Upon Merger. 

It was not sensible to label a “party 
other than an Affected Party” as a 
Defaulting Party, as the Borrowers had 
attempted. Accordingly, s 6(f) was not 
engaged where termination occurred due 
to an Additional Termination Event and 
not the earlier default of IBRC.

Cooke J held that a party cannot be 
a Defaulting Party after the agreement 
comes to an end because of a Termination 
Event. Further, there can only ever be one 
Defaulting Party once termination for an 
Event of Default has occurred. A party 
cannot be a Defaulting Party and a Non-
defaulting Party at the same time.

Set-off under the Loans
The Judge stated that the provision for 
set-off by IBRC of “matured obligations” 
meant obligations which are ascertained 
and immediately due and payable. The 
words apply to a debt, but not unliquidated 
damages unless they become a debt by 
judgment or agreement between the parties.

Obiter comments on s 6(f)
In a comment with potentially wide 
ramifications, Cooke J stated, obiter, that 
a Non-defaulting Party or the Non-
affected Party can in good faith estimate an 
unascertained claim for damages for breach 
of a contract (rather than under tort) 
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and set off that estimate against an Early 
Termination Amount payable by it. 

This comment was based upon a view that 
s 6(f) allows for the set-off of amounts which 
are not yet due and which are only contingent. 
Whilst claims for unliquidated damages will 
only become a debt upon judgment by: 
�� a court of competent jurisdiction; or 
�� upon agreement between the parties, 

the Judge commented that:

 “Section 6(f) allows for a good faith 
estimate to be made, which in itself 
involves a good faith assessment of the 
existence of a duty and breach, as well  
as damages.”

CONCLUSION
The judgment in MHB provides clarity 
and interesting commentary on the true 

construction of the netting and set-off 
provisions in the 1992 ISDA Master 
Agreement, and the extent to which 
they apply in relation to claims for 
unliquidated damages. 

In the context of current litigation and 
commercial trends, claims alleging mis-
selling of underlying derivative products 
are among the more prevalent types of 
claims that parties may seek to set off. This 
is of particular significance insofar as they 
might affect secondary market purchasers 
or assignees of ISDA receivables. Cooke J’s 
obiter comment described above arguably 
widens the scope of potential “Other 
Agreement Amounts” for the purposes of  
s 6(f) (with obvious effects on the certainty 
and predictability of that provision). 
However, provided that any associated loan 
arrangements exclude borrower rights of 
set-off (as was the case in MHB and as is 

often customary in commercial lending 
relationships), the judgment illustrates 
that the pre-existence of underlying mis-
selling claims need not have the automatic 
effect of deterring secondary market 
participants from acquiring an interest in 
Early Termination Amounts under ISDA 
documentation (subject to an analysis 
of the particular terms of the relevant 
Master Agreements and associated loan 
documentation). n
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