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�� The “purview doctrine” may set limits to the extent that it is possible, even by the most 

careful drafting of the original guarantee, to avoid the need to re-take security on a 
variation.
�� An English court would be likely to interpret the wide language used in the current LMA 

Templates as sufficient to ensure that the included guarantee will continue to be effective 
despite most routine variations to the terms of the Finance Documents.
�� However, it would not be prudent to assume that even this very wide wording is sufficient 

to ensure that the guarantee covers all possibilities. Some may still be held to be outside its 
general purview.
�� In cases where that is possible, it will be necessary to re-take security. 
�� An alternative in such cases may be to take an express written confirmation from the 

guarantor. For safety, it should be in the form of an agreement supported by consideration 
or under seal, confirming both that the existing guarantee remains in force, and that it 
extends to all the obligations of the borrower(s) under the amended or varied facility.

Author Richard Salter QC

Syndicated lending and the “purview 
doctrine”: how to preserve guarantees 
when varying the guaranteed obligation
In this article, Richard Salter QC examines the origins of and theory behind the 
“purview doctrine” and offers some practical pointers to those called upon to 
document variations in syndicated lending transactions secured by a guarantee.

INTRODUCTION

■In syndicated lending, facility 
agreements often need to be amended, 

sometimes quite soon after they have been 
executed. Where such facilities are secured 
by a guarantee, or by proprietary security1 

given by a third party that will be treated in 
law as if it were a guarantee2, the peculiarities 
of the law of guarantees may cause practical 
problems.

All well-drawn guarantees include clauses 
which purport to permit variations to the 
underlying obligation without the guarantor 
being discharged. However, the “purview 
doctrine” may set limits to the extent that it 
is possible, even by the most careful drafting 
of the original guarantee, to avoid the need to 
re-take security on a variation.

In this article, I examine the origin of and 
theory behind this doctrine, and try to offer 
some practical pointers to the transaction 
lawyers who are asked to document such 
changes, often under pressure from their 
clients not to incur the cost and delay of 
re-taking security.

THEORY AND ORIGIN
I start with the theory.

The questions
When a loan agreement secured by a 
guarantee is to be varied two principal 
questions need to be asked:
(1) Will the guarantor be discharged by 

the variation, or will the terms of the 
guarantee be effective to prevent that 
discharge? and, if not

(2) On the true interpretation of the 
guarantee, will it apply to the loan 
agreement, as so varied?

The answers to these questions are likely 
to depend upon the interplay between the 
terms of the guarantee and one or more of the 
following three legal principles:
�� The equitable protections given to a 

guarantor. For present purposes, the most 
important of these (often referred to as the 
rule in Holme v Brunskill)3 is the principle 
under which any variation in the terms 
of the agreement between the creditor 
and the debtor which could prejudice the 
guarantor will discharge the guarantor 
from liability, unless the guarantor 
consents to the variation or the contract 
of guarantee provides to the contrary.4 
Also important, however, are the related 
equitable protections, including those 

by which a guarantor is released by the 
release of a co-guarantor or the release or 
surrender of any other security held for 
the guaranteed obligation.
�� The general principle that clear words 

are needed to exclude or limit rights 
otherwise assured by law. The effect of 
this in a contract of guarantee is that 
“the parties may, if so minded, exclude 
any one or more of the normal incidents 
of suretyship. However, if they choose to 
do so clear and unambiguous language 
must be used to displace the normal legal 
consequences of the contract”.5

�� The old principle of guarantee law 
that “neither equity nor law will put a 
construction on [a guarantee] which 
results in imposing on the [guarantor] 
any more than, on the strictest 
construction of the instrument, he must 
be said expressly to have undertaken”.6 
(There is an unresolved tension in the 
cases between this old principle and 
the more modern approach,7 which 
interprets guarantees in the same way as 
any other commercial contract.)8

The purview doctrine
It is at this point that the “purview doctrine” 
comes into play. The origin of this, perhaps 
surprisingly, seems to have been a textbook 
rather than any decided case. In the first 
(1898) edition of his work on Principal and 



Surety, Mr Sidney Rowlatt (later Rowlatt J) 
expressed the view that.9

‘It is apprehended that [a surety’s] assent 
[to a variation], whether previous or 
subsequent to a variation, only renders the 
surety liable for the contract as varied where 
it remains a contract within the general purview 
of the original guarantee, and the assent can 
operate as the waiver of something in the 
nature of a condition, or of an equitable 
claim to the cancellation of a security 
whose express terms cover the contract as 
varied.10 If a new contract is to be secured, 
there must be a new guarantee.’11

The reference in Rowlatt’s footnotes 
to Pybus v Gibb12 was to a statement 
by Lord Campbell CJ that:

‘[W]here there is a bond of suretyship for 
an officer, and, by the act of the parties 
or by Act of Parliament, the nature of 
the office is so changed that the duties 
are materially altered, so as to affect the 
peril of the sureties, the bond is avoided. 
Even if the sureties were consenting 
parties by parol to such a change, it could 
hardly affect their liability under the 
bond. The question is, whether the nature 
and functions of the office or employment 
are changed; for, if they are, it is not the 
same office within the meaning of the bond.’

Kitson v Julian,13 also cited by Rowlatt, 
was a case where it was alleged that the 
guarantors had consented to an increase 
in the term of the obligation guaranteed, 
but that was held ineffective because: ‘The 
replication indeed sets up a continuance of 
the liability with the assent of the defendants: 
but that is only a parol agreement.’ Rowlatt’s 
third citation, Leathley v Speyer,14 was by 
contrast a case about interpreting the scope 
of the guarantee, in which it was said that 
‘the written guarantee must contain language 
which is capable of being applied to the 
liability which is sought to be enforced; 
but extrinsic circumstances may be given 
in evidence for the purpose of shewing the 
meaning of the instrument and to what debts 
it was intended to apply’.

These cases seem to me to provide the key, 
in their historical context, to what Rowlatt 
was getting at in this passage. At the time 
when this was written, the prevailing theory 
was that the inevitable effect of varying the 
terms of an existing contract was impliedly to 
discharge the original contact and to produce, 
not the original contract with a variation, but 
a new and different contract.15 Thus, unless 
the express terms of the guarantee on their 
true construction already covered that new 
contract (as “a contract within the general 
purview of the original guarantee”), the 
guarantor’s “assent to a variation” of the old 
one (particularly if only given orally) would 
be ineffective, because what was required 
was not a mere assent, but a new agreement 
of guarantee (evidenced by signed writing, 
so as to comply with the Statute of Frauds) 
covering the new contract.

In cases decided in 1918 and 192316 
the House of Lords decided that this old 
approach to the effect on the original contract 
of an agreement to vary it was wrong.17 The 
effect should, instead, be determined by the 
intention of the parties, and whether it was 
their intention to rescind or simply to vary. 
If the new agreement reveals an intention to 
rescind the old, the old goes; but if it does not, 
the old remains in force, subject to the effect 
(if any18) of the agreement to vary. That more 
practical approach remains the law today.19 

Rowlatt’s observation (as it appeared in 
the second (1926) edition20) was taken up 
and applied in 1936 by Lord Atkin in Trade 
Indemnity Co Ltd v Workington Harbour 
and Dock Board,21 when dealing with the 
issue of whether a new, unpredicted loan to a 
contractor building a dock was covered by the 
terms of a guarantee which included language 
to the effect that the guarantor should not be 
‘released or discharged … by any agreement 
… for any alteration in or to the said works or 
the contract’.

According to Lord Atkin:

‘…The words “any arrangement … for 
any alteration in or to the said works or 
the contract” are very wide. Probably 
they would have to be cut down so as 
not to include such changes as have been 
suggested as substituting a cathedral 

for a dock, or the construction of a 
dock elsewhere, or possibly such an 
enlargement of the works as would double 
the financial liability. An author of great 
authority [Rowlatt on Principal and Surety 
(2nd edn, 1926) p 118], happily still with 
us, suggests that such words only relate to 
alterations “within the general purview of 
the original guarantee”…’

That passage is the (surprisingly modern) 
judicial basis for the “purview doctrine”.

Because Lord Atkin was there speaking 
of an “anti-avoidance” wording, the “purview 
doctrine” is sometimes stated as simply 
being a rule that “even very wide words in a 
guarantee’s anti-avoidance clause may not 
cover something that goes beyond the parties’ 
reasonable contemplation”.22 However, that 
ignores the true meaning of the textbook 
passage explained above. Properly analysed 
(and as developed in later cases),23 the 
“purview doctrine” can affect the answer to 
both questions set out above: not just whether 
the wording of the guarantee is effective 
to prevent the variation from discharging 
the guarantor, but also whether the varied 
contract is in any event within the scope of 
the guarantee.

The problem
On one view, the “purview doctrine” is simply 
a principle of interpretation, construing 
apparently wide words by reference to the 
scope of what would have been in the parties’ 
minds at the time when they used them. That 
seems to be the context in which Lord Atkin 
was using the passage from Rowlatt in the 
Trade Indemnity case.24 If that is the correct 
analysis of the doctrine, it ought (at least in 
theory) to be possible to draft around it by 
using sufficiently clear words in the original 
guarantee. 

However, there are dicta in more recent 
judgments (including in the Court of Appeal) 
suggesting that the doctrine is instead “a 
doctrine of law, reflecting the equitable 
concerns of Holme v Brunskill, however 
much it may be influenced by matters of 
interpretation”.25 For the reasons already 
explained, these dicta may result from a 
mis-understanding of the passage in Rowlatt 
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from which the doctrine stems. However, 
they are of high authority.

For practical purposes, transaction 
lawyers must therefore presently work on the 
assumption that the effects of the doctrine 
cannot wholly be avoided, even by the most 
careful drafting. 

This all gives rise to a considerable 
degree of uncertainty, and a real risk that 
any substantial restructuring of the original 
underlying agreement without either 
obtaining express agreement from the surety 
that the old guarantee will extend to the new 
facilities, or executing a fresh guarantee, may 
leave the creditor unsecured.26

PRACTICALITIES

The choices
There are, in practice, only three ways 
to ensure that that a guarantee remains 
fully effective following a variation of the 
underlying obligation:
�� Ensure that both the provisions of the 

original guarantee defining the extent of 
the liability guaranteed, and those which 
protect against automatic discharge, are 
sufficiently widely drafted that the varied 
contract plainly comes within the general 
purview of the original guarantee and so 
remains effective;
�� Obtain a written confirmation from 

the guarantor, stating that the existing 
guarantee will remain in force and 
will extend to all the obligations of the 
borrower(s) under the varied facility;
�� Take a fresh guarantee.

The choice of which of these to rely on 
involves an exercise of judgment. If there is 
doubt about the first, then the second or third 
should be followed. The choice between the 
second and the third is likely to be dictated by 
the nature of the security and of the proposed 
variation, by practical considerations, and by 
comparative expense.

The wording of the original 
guarantee
The first of these ways involves considering 
the wording of the original guarantee, to see 
whether what is proposed clearly falls within 
its general purview.

Unfortunately, the decided cases offer 
more of a scatter diagram than any coherent 
thread of principle as to what can safely be so 
regarded. The touchstone seems to be whether 
the proposed variation is “a true variation of 
an existing obligation” or “the entering of what 
is in fact a different obligation even though it 
may purport to be no more than a variation”.27 
It is not easy to tell which is which. I can offer 
only the following tentative suggestions by way 
of pointer:
�� It seems (per Chadwick LJ in Triodos28) 

that a new agreement which simply 
reschedules the existing indebtedness can 
in principle fall within the general purview 
of a guarantee containing suitable coverage 
and anti-avoidance clauses.
�� It also seems (per Bingham J in The 
‘Nefeli’29) that further lending can in 
principle fall within the general purview of 
such a guarantee, if it is expressly provided 
for in the original agreement, for example 
by way of option or other right.
�� It also seems (per Rix LJ in CIMC 
Raffles30) that some limited increase in the 
extent of the guaranteed liability can in 
principle fall within the general purview of 
such a guarantee, even if it is not expressly 
provided for in the original agreement.31 
�� On the other side of the line, it seems 

that any very significant or fundamental 
change in the nature, purpose, terms or 
amount32 of the lending (not expressly and 
specifically contemplated by the original 
agreement) may well be held to fall 
outside the general purview of the original 
guarantee.33

The LMA Template
In response to Triodos, the LMA revised its 
template agreements to try to draft round the 
“purview doctrine”. For example, the LMA 
Senior Multicurrency Term and Revolving 
Facilities Agreement for Leveraged Acquisition 
Finance Transactions (Senior/Mezzanine)34 
(the LMA Template), does its best to include 
even significant variations within the general 
purview of the original guarantee in clause 24 
(Guarantee and Indemnity).

The obligations guaranteed by clause 24.1 
are defined by reference to the original 
transaction, rather than in an “all monies” 

form. However, the wording goes on expressly 
to contemplate the possibility that that original 
transaction will be varied. The obligations 
are initially identified as obligations (under 
clause 24.1(a)) ‘under the Finance Documents’ 
and (under 24.1(b), ‘as if it was the principal 
obligor’) ‘due under or in connection with any 
Finance Document’. The definition of “Finance 
Document” in clause 1.1 (Definitions) is also 
specific: but clause 1.2 (a)(iv) (Construction) 
then provides that:

‘A “Finance Document”… is a reference 
to that Finance Document … as amended, 
novated, supplemented, extended or 
restated…’ 35

Prima facie, therefore, the obligations 
guaranteed under clause 24.1 will include 
those arising under Finance Documents which 
have been amended, novated, supplemented, 
extended or restated.

This extension in the definitions is 
reinforced by the statement of “Guarantor 
Intent” in clause 24.5, under which each 
Guarantor expressly confirms that: ‘…it 
intends that this guarantee shall extend from 
time to time to any (however fundamental) 
variation, increase, extension or addition of or to 
any of the Finance Documents and/or any facility 
or amount made available under any of the 
Finance Documents for the purposes of or in 
connection with any of the following…’36 

This express declaration as to the parties’ 
intentions is plainly admissible as an aid to 
construction of the guarantee contained 
in clause 24.1 (Guarantee and Indemnity). 
It may also bring into play the operation of the 
doctrine of contractual estoppel,37 preventing 
the guarantor from seeking to contradict the 
terms of this express contractual statement as 
to its intention.

Clause 24.4 (Waiver of Defences) contains 
a similarly widely worded waiver of defences, 
which purports to permit (inter alia) the 
granting of time, the release of any parties, the 
failure to take up or the release of security, and

‘(e) any amendment, novation, supplement, 
extension restatement (however 
fundamental and whether or not more 
onerous) or replacement of a Finance 
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Document or any other document or 
security including, without limitation, any 
change in the purpose of, any extension of 
or increase in any facility or the addition 
of any new facility under any Finance 
Document or other document or security.’

Another relevant feature of the LMA 
Template is that significant variations 
are expressly provided for in clauses 
dealing with the underlying liability. 
Clause 30 (Changes to the Lenders) expressly 
contemplates that an Existing Lender may 
assign any of its rights or novate its rights and 
obligations under the Finance Documents 
to a New Lender. Clause 32 (Changes 
to the Obligors) expressly contemplates 
the addition of an Additional Borrower, 
and the Resignation of a Borrower; and 
Clause 42 (Amendments and Waivers) 
expressly contemplates the amendment or 
waiver of any of the terms of the Finance 
Documents, and provides (subject to the 
terms of the Intercreditor Agreement) for 
how such changes shall be agreed on behalf 
of the Lenders.

Together with the overall commercial 
context (such changes being common in 
syndicated lending), these provisions help 
to make it clear that the possibility of such 
changes was within the contemplation of the 
parties at the time the guarantee was given. 

There are some curiosities in the drafting 
of standard form. For example, the extended 
definition of “Finance Document” in clause 
1.2 does not use the word “replace”, although 
that word appears in clause 24.4. It may 
therefore, perhaps, be that the replacement 
of a particular Finance Document will not 
have the effect of discharging the Guarantor, 
but the guarantee will not extend to liabilities 
under that replacement Finance Document.

It is nevertheless my view an English 
court would be likely to interpret the 
language used in the LMA Template as 
sufficient to ensure that the guarantee 
contained in clause 24.1 (Guarantee and 
Indemnity) will continue to be effective 
despite most routine variations to the terms 
of the Finance Documents.

Regrettably, however, given the 
uncertainties described above, it would not 

be prudent to assume that even this very wide 
wording will be sufficient to ensure that the 
guarantee covers every possible variation.
�� The wording may not be sufficiently 

wide to cover cases where the variation 
involves (whether in theory or in 
practice) the replacement of an underlying 
obligation. As pointed out above, 
the extended definition of “Finance 
Document” in clause 1.2 (Construction) 
uses the word “re-state” but not the word 
“replace”, although “replace” appears in 
clause 24.4 (‘Waiver of Defences’).
�� The wording may not be sufficiently 

wide to cover anything done for a 
purpose outside the list in clause 24.5 
(Guarantor Intent).
�� The wording may not be sufficiently wide 

to cover any changes made to an extent 
or in a way not provided for in clauses 30, 
32 or 42. 
�� Finally, it may be that a court would 

say that there is a point beyond which 
“any (however fundamental) variation, 
increase, extension or addition of or to 
any of the Finance Documents” stops 
being just that, and becomes “something 
that goes beyond the parties’ reasonable 
contemplation” – a point where a “true 
variation of an existing obligation” 
becomes “the entering of what is in fact a 
different obligation, even though it may 
purport to be no more than a variation”. 
It is not possible to predict with 
precision where a court would say that 
that point comes in any given situation. 
That will always be a question of fact 
and degree. The size of the increase in 
the amount borrowed, the extent and 
nature of any amendments to the Facility 
Agreement, the identity of the parties 
etc are all relevant circumstances. It 
is simply not possible to lay down any 
bright-line test.

Even so, it seems to me that two things 
can be said with reasonable confidence:
�� First, in cases where both the nature 

and size of the variation are expressly 
contemplated by the original Finance 
Documents – for example, where 
the borrower is expressly given an 

option to request a specified amount 
of further borrowing– a court is very 
likely to hold that that variation falls 
within the purview of the guarantee 
in clause 24.1.38

�� So, for example, in my view the 
exercise of an accordion option 
would probably be held by an 
English court to be covered by the 
guarantee in clause 24.1 of the LMA 
Template. It does not seem to me 
to matter in principle whether the 
uncommitted facility is capped at 
a fixed amount, or by reference to a 
formula. What matters is that the 
possible further lending is expressly 
and specifically contemplated in the 
original agreement.
�� Given the very wide wording of 

clause 24 of the LMA Template, 
it does not necessarily follow 
that further lending even above 
the “accordion” element would 
automatically be held to fall outside 
the general purview. It will depend 
upon the terms of the transaction 
documents, and the circumstances 
of each transaction. The statement 
of Guarantor Intent in clause 24.5 
of the LMA Template, for example, 
expressly contemplates an increase 
in the amount to be lent, and 
that amount already includes the 
“accordion” element. It would, 
however, be prudent to be cautious in 
such circumstances. It may be easier 
in such cases to argue that the parties 
did not contemplate an increase 
in lending beyond the specified 
extension amount.

�� Second (and in contrast), it would be 
prudent to take an express confirmation 
or to retake security, as appropriate, and 
not simply to rely upon the wide wording 
of clause 24.1: 
�� when the variation involves anything 

that might plausibly be described 
as a replacement (rather than a 
re-statement) of the original facility 
or finance documents – for example, 
where a new and additional tranche 
is advanced by a new lender;39
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�� where the purpose of the new 
facility is not one of those expressly 
and specifically contemplated in 
clause 24.5; or
�� where changes are made to an extent 

or in a way not provided for in clauses 
30, 32 or 42 or elsewhere in the 
original Finance Documents.

Beyond those extreme cases, it will in 
every case be a question of judgment: and 
it will usually be wise to err on the side of 
caution, particularly where the proposed 
variation involves very significant or 
fundamental changes to the terms of the 
underlying obligation.

When considering any particular 
transaction, it will, of course, be necessary 
to consider the particular documentation 
concerned, and not to assume that its 
wording is identical with the LMA Template 
or that used in any previous transaction.

The effect of a written 
confirmation
The “more cost-effective alternative” to 
re-taking security that is suggested by the 
editors of Andrews and Millett is a written 
confirmation. This, depending on its terms, 
can take effect in law in one or more of four 
ways: as a consent by the guarantor to the 
variation; as an estoppel; as a variation to 
the existing guarantee; and/or as a new 
guarantee.

As a consent
Since the rule in Holme v Brunskill applies 
only to variations to which the guarantor 
does not consent, a simple consent given by 
or on behalf of the guarantor will usually 
suffice to exclude the operation of that rule. 
The burden of proof is on the creditor to 
show that there has been such a consent, 
but if the creditor can discharge this onus, 
the guarantor’s liability will be effectively 
preserved despite the variation.40 A simple 
board resolution by the guarantor company 
can take effect as such a consent.

However, such a simple consent may 
well not work where the contract, as varied, 
does not remain within the general purview 
of the original guarantee, since it does not 
address the question of whether the scope 

of the guarantee is wide enough to cover the 
amended obligations. For that, something 
more is required.

As an estoppel
If, instead of a simple consent, a specific 
written confirmation is taken from the 
guarantor at the time of the variation, both 
that the existing guarantee remains in force, 
and that it extends to all the obligations of 
the borrower(s) under the varied facility, 
this may operate both as a consent, and 
as a representation founding an estoppel 
concerning the scope of the guarantee.

As a contract
Unfortunately, to the extent that such a 
confirmation seeks to re-write the terms 
of the original guarantee, its effectiveness 
may be questionable,41 unless it takes the 
form of a written agreement supported by 
consideration42 and/or under seal, which 
can then take effect either as a contractual 
estoppel43 (preventing the guarantor from 
seeking to contradict the terms of its express 
contractual statement) or as a contractual 
variation to the existing guarantee, or as a 
new guarantee.

Any such agreement of confirmation 
would, of course, need to comply (like any 
other contract) with any relevant requirements 
relating to the guarantor’s corporate capacity, 
to formalities, and to the authority of the 
signatories. It would also need to be carefully 
worded, since it may equally be subject to the 
principles of strict construction discussed 
above. It may also perhaps be subject to the 
same limited duty of disclosure as a new 
guarantee,44 and to such general law matters 
as mistake, misrepresentation, duress, undue 
influence, unconscionability and the law of 
insolvency.

However, subject to these considerations, 
there is no reason why such an agreement 
of confirmation should not be effective 
in accordance with its terms. If properly 
worded and duly signed, it should satisfy the 
requirements of the Statute of Frauds, as it 
will (by referring to the existing guarantee) 
contain all the terms of the guarantee, and 
will be signed by the party to be charged. 
No other rule or principle of the law of 

guarantees prevents commercial parties from 
agreeing by fresh contract whatever they 
choose to agree.

But such a confirmation may itself be a 
transaction for the purposes of the provisions 
of the Insolvency Act 1986 relating to the 
avoidance or setting aside of transactions: 
and there may also be complications where 
“proprietary security” is concerned. Inter 
alia:
�� There is no general provision in the 

Companies Act 2006 for registering 
(or delivering a certified copy of) 
amendments to registered charges:45 
but the company must keep available for 
inspection a copy of every instrument 
effecting any variation or amendment of 
such a charge.46 
�� Where the property comprised in 

the charge includes real property, any 
instrument amending or varying the 
charge must nevertheless be registered at 
the Land Registry,47 and the instrument 
creating it may need to satisfy the formal 
requirements of the Law of Property 
(Miscellaneous Provisions) Act s 2.48

�� To the extent that the variations go 
beyond true variations of the existing 
obligation, so that the agreement of 
confirmation involves the creation by 
a company of a new charge over any of 
its assets:
�� That new charge is likely to be 

registerable under the Companies 
Act 2006 Part 25; and
�� To the extent that such a new charge 

includes real property, it is also 
likely to be registerable at the Land 
Registry as a new charge.

�� Issues of priority may arise.49 n

1 English law typically divides security 

into two classes: “personal security”, and 

“proprietary security”. The security given by 

a guarantee is usually classed as “personal 

security”, because a guarantee does not of 

itself provide the creditor with recourse to 

any specific property. “Proprietary security”, 

by contrast, involves the collateral provider 

in granting to the creditor some form of 

proprietary interest in the debtor’s property 

(the form of proprietary interest varying 

463

SPO
TLIG

H
T

Spotlight

Butterworths Journal of International Banking and Financial Law September 2017

Spotlight



according to the type of security given). 

See generally Bridge and others The Law of 
Personal Property (1st edn, 2013) at 7-005; 

Beale and others, The Law of Security and 
Title-Based Financing (2nd edn, 2012) at 

1.03.

2 For many purposes, English law regards a 

person who simply grants an interest in their 

property as security for the performance 

of another person’s obligations, without 

themselves undertaking any personal 

obligation, as a guarantor: see eg Re Conley, 
ex p Trustee v Barclays Bank Ltd; Re Conley, 
ex p Trustee v Lloyds Bank Ltd [1938] 2 All 

ER 127 at 131 (CA), per Sir Wilfrid Greene 

MR. In general, the law of guarantees 

applies to such third party proprietary 

security just as it does to third party 

personal security in the form of a guarantee. 

So when, in what follows, I describe the 

principles applicable to guarantees, they 

should be understood as applying also to 

such third party proprietary security.

3 (1878) LR 3 QBD 495.

4 See Chitty on Contracts (32nd edn, 

2015) Vol II at 45–104; Andrews and 

Millett, Law of Guarantees (7th edn, 2017) 

at 9-023 to 9–028; and O’Donovan and 

Phillips, The Modern Contact of Guarantee 

(3rd English edn, 2016, by Courtney and 

Phillips) at 7–01 to 7-73.

5 Trafalgar House Construction (Regions) 
Ltd v. General Surety & Guarantee Co Ltd 
[1996] AC 199 at 208C, per Lord Jauncey of 

Tullichettle. For a more recent application 

of this principle, see eg Liberty Mutual 
Insurance Co (UK) Ltd and another v HSBC 
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