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KEY POINTS
�� The unilateral right to withdraw an Article 50 notification subsists until a withdrawal 

agreement enters into force or the two-year period (including any extension) laid down in 
Article 50(3) has not expired.
�� The CJEU has said (at para 74) that the revocation of the notification must be “unequivocal 

and unconditional” – its purpose being to confirm a country’s EU membership under 
“terms that are unchanged” as regards its status as a member state.
�� The CJEU does not address the legal situation that could arise if a member state exercised 

its sovereign right to withdraw its notification in good faith but without having reached a 
final decision on its future membership of the EU.

Author Rhodri Thompson QC

Brexit means Brexit: but can the UK 
change its mind? 
In this article, Rhodri Thompson QC considers the judgment of the CJEU in the Wightman 
case and the critical practical question of whether there are any constraints or 
conditions on the exercise of the sovereign right to withdraw an Article 50 notification.

INTRODUCTION 

n In his recent book on the causes of 
Brexit, Heroic Failure, Brexit and the 

Politics of Pain,1 Fintan O’Toole expresses the 
hope that the history of the Brexit process 
will read “like manuals of escapology rather 
than an autopsy report” – if that is indeed 
the case then the judgment of the CJEU in 
the Wightman case2 will be seen as a pivotal 
moment. 

To rehearse the well-known background, 
on 23 June 2016, the UK conducted a 
referendum in which the majority voted for 
the UK to leave the EU.  No specific steps 
were authorised or mandated by this outcome, 
but Parliament ultimately gave the Prime 
Minister unconditional authority to give notice 
of withdrawal pursuant to Article 50(1) and 
(2) TEU, and notification was made on 29 
March 2017.  The effect of Article 50(3) TEU 
is that the EU Treaties will cease to apply to 
the UK on 29 March 2019 unless the two-year 
negotiation period is extended or a withdrawal 
agreement is reached setting an earlier date.  
As at the date of writing this article, no other 
arrangement has been agreed and approved 
by the UK or the EU Parliament so that the 
default date remains 29 March 2019.

A legal issue that has been debated ever 
since the referendum is whether a notification 
can be revoked and, if so, whether revocation 
can be made unilaterally.  As 29 March 
2019 approaches, this theoretical question 
is becoming critical to the position of the 
parties.  In particular, given the lack of 
Parliamentary support for the Withdrawal 

Agreement agreed between the UK 
government and the other member states, 
it is now extremely urgent to know what 
options are open to the UK if that Agreement 
cannot be ratified: there is now a real risk that 
no alternative arrangements will have been 
agreed, even on an interim basis, before the 
EU Treaties cease to apply to the UK. 

THE SCOTTISH LITIGATION
The present judgment arose out of a petition 
for judicial review brought in the Scottish 
Court of Session on 19 December 2017, in 
which the petitioners sought a declaration 
as to “whether, when and how” an Article 50 
notification can unilaterally be revoked and, 
if so, whether the effect of such revocation 
would be that the UK would remain a 
member state of the EU.

At first instance, the petition was rejected 
as hypothetical and outside the jurisdiction 
of the courts, but an appeal was allowed on 
the basis that the issue was neither academic 
nor premature in that it was relevant to the 
issues to be decided by the members of the 
UK Parliament when they cast their votes 
in respect of any withdrawal agreement 
between the UK, allowing them to “ascertain 
whether there are not two options, but three, 
namely withdrawal from the European Union 
without an agreement, withdrawal from the 
European Union with the agreement that has 
been laid before them, or revocation of the 
notification of intention to withdraw and the 
United Kingdom’s remaining in the European 
Union”: para 15 of the CJEU judgment. 

The Court of Session therefore decided to 
stay the proceedings and to refer the following 
question to the CJEU for a preliminary ruling 
of EU law:  

“Where, in accordance with Article 50 
[TEU], a member state has notified the 
European Council of its intention to 
withdraw from the European Union, 
does EU law permit that notice to be 
revoked unilaterally by the notifying 
Member State; and, if so, subject to what 
conditions and with what effect relative to 
the  member state remaining within the 
European Union?”

ADMISSIBILITY
Notwithstanding its obvious constitutional 
and political importance, the UK government 
refused to express any view on the substance, 
contending that the case was inadmissible, 
given that the UK had not purported to 
revoke or to decide to revoke its notification 
and that the Commission and the other 
member states had not opposed any such 
decision or revocation.

The CJEU was not impressed by that 
argument, finding that, although it would 
not give advisory opinions on general or 
hypothetical questions, it would address 
issues of EU law that were necessary for the 
effective resolution of a dispute.  In particular, 
the court accepted the justification of the 
Court of Session that one of the petitioners 
and two interveners in support of the petition 
were members of the UK Parliament who 
have an interest in the answer to the question 
of law referred to the CJEU, “since that 
answer will clarify the options open to them 
in exercising their parliamentary mandates”: 
para 29. 
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SUBSTANCE
So far as the substance of the matter is 
concerned, the petitioners maintained 
that notification was subject to unilateral 
revocation within the two-year period 
laid down by Article 50(3), such a right 
to be exercised in accordance with the 
constitutional requirements of the member 
state in question, by analogy to commencing 
the procedure for withdrawal under Article 
50(1) TEU.  By contrast, the EU Council and 
Commission argued that revocation was only 
permissible with the unanimous agreement 
of all the member states, failing which the 
withdrawing state could abuse the Article 
50 procedure by using revocation as a means 
either to extend the negotiating period or to 
exercise leverage in the negotiations by the 
threat of unilateral revocation.

Given the constitutional significance of the 
case, the CJEU unsurprisingly commenced its 
analysis with a general discussion of the unique 
characteristics of EU law as an independent 
source of enforceable rights, sovereign 
over inconsistent national law, and whose 
interpretation required a broad assessment 
by reference to the EU Treaties “taken as a 
whole”: paras 44-47.  Applying that approach 
to the specific wording of Article 50, the court 
went on to find a series of indicators in the 
terms of Article 50 itself, that it was intended 
to “enshrine the sovereign right of a member 
state to withdraw from the European Union” 
and to establish “a procedure to enable such a 
withdrawal to take place in an orderly fashion”: 
paras 48-59.  At least so far as the decision 
whether or not to proceed with withdrawal 
is concerned, that indicated that the matter 
remained within the sovereign power of 
the individual member state.  By contrast, 
the decision to extend the two-year period 
provided for in Article 50 was a specific power 
vested in the European Council, ie in the 
member states viewed collectively: para 60.

The court found the same implication 
from the context of the provision, notably the 
purpose of the EU Treaties to create an ever-
closer union between the peoples of Europe, 
to uphold liberty and democracy, to form a 
community of member states committed to 
common values, and the fundamental nature 
of the rights conferred on EU nationals.  The 

court deduced from these characteristics that it 
would be contrary to the Treaties for a member 
state to be compelled to leave the European 
Union if it had reached the sovereign decision 
that it wished to remain: paras 61-67.  It further 
found that the origins of the provision, and the 
analogous provisions of the Vienna Convention 
on the Law of Treaties, all tended to confirm 
that the member state notifying its intention 
to withdraw retained a sovereign right to 
withdraw such a notification: paras 68-72.

CONCLUSION: CONDITIONS ON THE 
RIGHT TO WITHDRAW?
The overall conclusion on the issue of 
substance is set out at para 73, finding that 
the unilateral right to withdraw an Article 
50 notification subsists until a withdrawal 
agreement enters into force or the two-year 
period (including any extension) laid down in 
Article 50(3) has not expired.  However, that 
leaves the critical practical question of whether 
there are any constraints or conditions on the 
exercise of this sovereign right.  On this critical 
issue, the CJEU gave only the following brief 
and unreasoned guidance at para 74:

“the revocation of the notification 
of the intention to withdraw must, 
first, be submitted in writing to the 
European Council and, secondly, must 
be unequivocal and unconditional, that is 
to say that the purpose of that revocation 
is to confirm the EU membership of the  
member state concerned under terms that 
are unchanged as regards its status as a 
Member State, and that revocation brings 
the withdrawal procedure to an end.”

While this guidance is clear enough on its 
face, it leaves room for further uncertainty in 
the actual circumstances now facing the UK, 
with less than three months now remaining 
until the Article 50(3) deadline expires on 
29 March 2019.  Contrary to the slogan that 
dominated the “leave” campaign, the UK now 
has no “control” over the timetable or over 
the terms of the withdrawal agreement or 
political declaration currently subject to UK 
and EU Parliamentary approval; nor does it 
have any unilateral right to extend the Article 
50(3) deadline.

The irony of the Wightman judgment 
is that it confirms that the UK still has one 
unilateral and sovereign right that remains 
under its control, namely revocation of the 
Article 50 notification itself.  However, it is 
uncertain whether enough time remains, even 
if the government or Parliament decided (in 
accordance with the UK constitution) that 
revocation was in the national interest, to satisfy 
the above conditions, or whether in practice 
such a momentous decision would require one 
or both of: (i) an extension of time granted by 
the European Council; and/or (ii) a further 
popular mandate in another referendum.  

However, at least as a matter of 
constitutional theory, it is arguable that there 
is a third possibility, that the UK government 
or Parliament concludes that, although the 
existing Article 50 procedure should be brought 
to an end, the UK should reconsider all its 
options before committing finally either to 
leave or to remain a member state.  While 
this last option would offend against the 
requirement that the revocation must be 
“unequivocal and unconditional”, the CJEU 
does not address the legal situation that would 
arise if a  member state exercised its sovereign 
right to withdraw its notification (i) in good 
faith; but (ii) without having reached a final 
decision on its future membership of the EU.  
Given the contorted history of this process, it 
seems possible that this aspect of “escapology” 
will have to be explored further.   n

1  Page xvi (Head of Zeus, 2018).

2  Case C-621/18 Wightman v Secretary of State 
for Exiting the European Union, Judgment of 

10 December 2018.
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