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In this briefing, Brian Cain, a Solicitor from the LexisPSL Banking & 
Finance team, looks at Federal Republic of Nigeria v JP Morgan Chase 
Bank, NA [2019] EWHC 347 (Comm). 

This case is in a lot of people’s list of banking cases to watch this year. It has recently been before the High Court which heard a reverse 
summary judgment/strike out application made by JP Morgan Chase Bank, NA (the bank). Given the issues and amounts at stake it is 
likely that this judgment will be the first salvo in what promises to be a hard-fought dispute.

The case involves a claim by the customer, the Federal Republic of Nigeria (Nigeria), against the bank to recover payments totalling 
$876 million which it says should never have been paid away by the bank. As was discovered later the payments proved to be part 
of a high-level corrupt and fraudulent scheme which, according to Nigeria, the bank should have known was designed to cause the 
customer loss.

Why is the case of interest?
The point should be made at the outset that the recent judgment 
was given after a summary judgment/strike out application by the 
bank. Consequently, some of the facts on which the judgment 
was based were assumed to be true and legal argument was 
constrained as there was no “mini-trial” on the important issue of 
causation of loss. However, the judge’s analysis relating to the 
proper construction of documentation is interesting even at this 
early stage in the dispute.  On these issues the judge decided 
he could “grasp the nettle” as they gave rise to questions of law 
as to the contractual interpretation of the relevant depository 
agreement.

The main point of the case was to determine when a bank’s  
so-called ‘Quincecare duty of care’ arises, what the content of that 
duty might be and whether some common form contract terms 
used by banks negate or modify that duty should it arise.

The judge assessed how the following types of provision in the 
bank’s deposit agreement with its customer affected the duties 
owed by the bank to the customer:

 > an entire agreement clause;

 > various exemption provisions limiting the enquiries that had 
to be made by the bank; and

 > indemnities given by the customer to the bank for any 
loss the bank incurred in performance under the deposit 
agreement.

A wider audience for any guidance on these contract terms is 
assured because provisions like the ones discussed in the case can 
be found in a wide variety of finance contracts.

Quincecare duty 
The Quincecare duty of care was established by Barclays Bank  
plc v Quincecare Ltd [1992] 4 All ER 363. That case held that part 
of a bank’s overall duty of reasonable skill and care towards its 
customer involves a bank refraining from executing a customer’s 
order if, and for so long as, the bank is ‘put on inquiry’ that the 
order is an attempt to defraud the customer. It is not clear from 
the cases whether a Quincecare duty involves simply a duty to not 
pay away money or has another element requiring the bank to 
make investigations and enquiries to sort the position out.

This lack of clarity was not settled by the present decision but was 
in issue as it affected the construction and effect of some of the 
bank’s terms and conditions.

The facts
The Nigerian government settled a dispute over oil concessions 
with a company called Malabu. Part of the complex settlement 
arrangements required the Nigerian government to set up a 
deposit account with the bank. That account was to hold monies 
previously held in escrow which would eventually be paid to those 
entitled under the settlement agreement.

On instructions by authorised signatories of the claimant the bank 
made three transfers totalling some $876m to an account in the 
name of Malabu.

The claimant commenced proceedings against the bank, alleging 
that the bank would not have made those transfers had it been 
exercising reasonable care. The claimant argued that the bank 
had grounds for believing that the payments out of the relevant 
deposit account were defrauding the customer. It followed that 
the bank was obliged at the very least not to make the payments 
and possibly under an obligation to make further enquiries as to 
the legitimacy of the payments. 



The bank had in fact made some enquires. It had obtained 
a letter from the Attorney General of Nigeria confirming the 
payment instructions were legitimate. 

The bank argued that the terms of the deposit agreement 
precluded any Quincecare duty of care from arising, that the 
claimants loss was not caused by any breach of that duty if 
one was found to exist and that if causation was established 
it could in any event rely on indemnities in its favour given by 
the claimant in the deposit agreement to effectively negate any 
liability to the customer.

It is the treatment by the Court of the contract terms relied 
upon by the bank in its application that is the most interesting 
feature of the first round of this legal fight.

How did the court construe the bank’s 
exculpatory terms and conditions?
The bank sought to rely upon several terms contained in the 
deposit agreement signed with the customer to negate the 
duty to its customer. In the terms of the deposit agreement 
quoted below “the Depository” is the bank and “the Depositor” 
is Nigeria.

Entire agreement clause

The entire agreement clause contained in the deposit 
agreement stated.

“5.1 The duties and obligations of the Depository in respect of the 
Depository Cash shall be determined solely by the express terms of 
this Agreement….”

The bank argued that this provision prevented any duty arising 
by way of implication of a contractual term or under the law of 
tort. As any Quincecare duty necessarily had to be implied by 
one of these two routes such a duty did not exist.

The judge outlined the modern approach to contractual 
interpretation (para 34 et seq of the judgment) and reminded 
himself that there were no special rules of construction which 
applied to entire agreement clauses. He thought this approach 
dictated that if the bank wished to exclude a duty to the 
customer which would otherwise be implied and that duty was 
particularly valuable to the customer very clear words were 
needed for the exclusion to be effective.

Clause 5 did not refer expressly to “implied terms” or “tort”. 
The judge thought the absence of any such reference was 
fatal to the bank’s case. The bank could not rely on the entire 
agreement clause to limit its duties to those set out in deposit 
agreement.

Giving clause 5.1 the wide meaning argued for by the bank 
would have negated a range of rights that arise between 
a bank and a customer. These rights such as the right to 
confidentiality in dealings, rights in relation to the tort of 
deceit or those arising for recovery of monies knowingly or 
dishonestly received were examples of the type of valuable 

customer rights which the Clause on the bank’s construction 
would exclude.

The Quincecare duty was a valuable right owed to a customer. 
The words contained in Clause 5.1 were unlikely in the judge’s 
view to have been intended to negate such a valuable right. 
Greater specificity was required and this provision came 
nowhere near meeting the required threshold to be effective. 
This was to be a recurring theme in the judgment.

The judge also indicated that he thought there were good 
policy reasons why the bar should be set high in relation to the 
criteria of clarity for any contract term that purported to limit 
or exclude a bank’s duty to take steps to stop fraud including 
not executing instructions given by the customer. A high bar 
would encourage banks to help combat fraud.

The entire agreement clause did not assist the bank.

No duty to enquire or investigate

Clauses 7 and 8 of the deposit agreement stated:

“7.2 The Depository shall be under no duty to enquire into or 
investigate the validity, accuracy or content of any instruction or 
other communication.”

“7.4 The Depository need not act upon instructions which it 
reasonably believes to be contrary to law, regulation or market 
practice but is under no duty to investigate whether any 
instructions comply with any applicable law, regulation or market 
practice.”

8.2(d) [The Depository shall not be liable to the Depositor for any 
loss suffered by the Depositor by] the Depository acting on what 
it in good faith believes to be instructions or in relation to notices, 
requests, waivers, consents, receipts, or other documents which the 
Depository in good faith believes to be genuine and to have been 
given or signed by the appropriate parties.’

These provisions turned out to be something of a double-
edged sword for the bank in the context of this dispute. 

The judge considered the first part of Clause 7.4 was 
consistent with the existence of a minimal Quincecare duty (i.e. 
if in doubt do not pay away). The remainder of the provision 
in no way negated the core responsibility of the bank not to 
effect a payment instruction. 

The judge thought Clause 8.2(d) simply did not apply in the 
situation the bank found itself in. Here the bank had been 
given instructions by authorised persons and acted on genuine 
documents. The judge appears to have construed this provision 
on the basis it only protected the bank where it had paid 
monies away based on instructions from persons pretending to 
be authorised persons or forged documents. In consequence 
of the fraud being sophisticated enough to involve the use 
of authorised persons and genuine documents Clause 8.2(d) 
did not protect the bank. It will be interesting to see whether 
this point and the scope of Clause 8.2(d) is revisited when the 
matter comes on for trial.



In short, these provisions too were simply not specific enough 
to exclude the Quincecare duty.

Indemnities

There was an indemnity provision in the deposit agreement 
which stated:

“10.1 The Depositor hereby irrevocably and unconditionally 
agrees on demand to indemnify, and to keep fully and effectively 
indemnified … the Depository, and its directors, officers, agents 
and employees (the “indemnitees”) against all costs, claims, 
losses, liabilities, damages, expenses, fines, penalties, Tax and 
other matters (“Losses”) which may be imposed on, incurred by 
or asserted against the indemnitees or any of them directly or 
indirectly in respect of:

(a) the following of any instruction or other directions upon which 
the indemnitees is authorised to act or rely pursuant to the terms 
of this Agreement, or arising as a result of entering into this 
Agreement or their status as holder of the Depository Cash…”

The bank argued this created a circularity problem. Under 
the indemnity the bank argued it would be entitled to be 
reimbursed for any money it paid to the claimant. Nigeria 
argued the indemnity was dealing solely with a situation in 
which the bank had paid sums in respect of claims by third 
parties against the bank. It did not apply to claims by the 
customer. 

The judge agreed with Nigeria. He considered the argument 
that the indemnity covered sums the bank had to pay to the 
customer would empty the contract of content. Construing the 
indemnity in such a wide manner would leave the customer at 
the mercy of the bank for a whole range of issues.

Resulting judgment
The banks application for reverse summary judgment and strike 
out of the claim was refused as it had failed to establish that 
Nigeria had no realistic prospect of success at trial. 

The matter will go to trial where the full facts will have to be 
established (rather than assumed) and legal arguments based 
on those facts will inevitably be more extensive. Much of 
the judge’s contractual analysis is likely to be revisited by the 
courts at some stage.

Take away points
The main take away from this summary judgment hearing 
is that excluding a customer’s right takes very clear words. 
Boilerplate will seldom have the degree of specificity to 
effectively exclude customer rights. The more valuable the 
right to be excluded the clearer the exclusion needs to be. 

At a bare minimum it appears the exculpatory provision should 
mention liabilities arising under “implied terms” and “tort”. 

The direction of travel taken by the courts in this case to 
date is one where a bank is to be forced to deal with limiting 
its liability head on. It must use plain language and do it with 
clauses specifically addressing the potential sources of liability. 
More oblique or general contractual devices such as entire 
agreement clauses are unlikely to offer much protection.
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